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DISCLAIMER 
 

The information presented in this article is intended for general informational and 
educational purposes only. While every effort has been made to ensure that the 
content is accurate, up-to-date, and reliable at the time of publication, the editorial 
board and publisher make no representations or warranties of any kind, express or 
implied, regarding the completeness, accuracy, reliability, suitability, or availability 
of the information contained herein. 
 
The views and opinions expressed in this article are those of the author and are based 
on personal research, experience, and interpretation. They do not necessarily reflect 
the official policy, position, or opinions of any affiliated organization, institution, or 
entity. 
 
This article is not intended to serve as professional advice of any kind. The editorial 
board and publisher shall not be held liable for any errors or omissions in the content, 
nor for any losses, injuries, or damages arising from the use of or reliance on this 
information.  
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Abstract 
 
The arbitrability of fraud has long been a contested 
issue in Indian arbitration law, reflecting a tension 
between judicial intervention and the principle of 
party autonomy. The Supreme Court’s decision in 
Swiss Timing Ltd. v. Organising Committee, 
Commonwealth Games 2010 marks a significant shift 
toward a pro-arbitration approach by holding that 
allegations of fraud, including serious allegations, are 
capable of being adjudicated by arbitral tribunals. This 
paper critically examines the evolution of the doctrine 
of arbitrability of fraud in India, contrasting the earlier 
restrictive approach adopted in N. Radhakrishnan v. 
Maestro Engineers with the progressive stance taken 
in Swiss Timing. 
 
The paper analyses the Court’s reliance on the 
doctrine of separability under Section 16 of the 
Arbitration and Conciliation Act, 1996, and its 
reaffirmation of minimal judicial intervention under 
Section 5. It further evaluates the implications of 
allowing arbitral tribunals to adjudicate disputes 
involving allegations of corruption and fraud, 
particularly in the context of parallel criminal 
proceedings. The judgment is also examined in light 
of its broader impact on the efficiency and credibility 
of arbitration in India. 
 
Through doctrinal and critical analysis, the paper 
argues that the decision in Swiss Timing strengthens 
India’s position as an arbitration-friendly jurisdiction 
while addressing procedural delays caused by tactical 
allegations of fraud. However, it also raises concerns 
regarding the competence of arbitral tribunals in 
handling complex fraud cases involving public law 
elements. The paper concludes that while the 
judgment represents a positive development, a 
nuanced approach is required to balance efficiency 
with accountability in arbitration. 
 

Keywords: Arbitration, Fraud, Arbitrability, 
Separability Doctrine, Indian Arbitration Law 
 
Introduction 
 
Arbitration has emerged as a preferred mode of 
dispute resolution in commercial transactions due to 
its efficiency, flexibility, and party autonomy. 
However, the scope of arbitrable disputes has been a 
subject of significant judicial debate, particularly in 
relation to allegations of fraud. Traditionally, Indian 
courts adopted a cautious approach, excluding 
disputes involving serious allegations of fraud from 
the purview of arbitration on the ground that such 
matters required detailed judicial scrutiny.¹ 
 
This restrictive approach was prominently reflected in 
N. Radhakrishnan v. Maestro Engineers, where the 
Supreme Court held that serious allegations of fraud 
are better suited for adjudication by courts rather than 
arbitral tribunals.² The rationale underlying this 
position was that arbitration, being a private 
adjudicatory mechanism, lacked the procedural 
safeguards necessary to address complex issues 
involving fraud and malpractice. 
 
However, this position created significant practical 
challenges. Parties frequently invoked allegations of 
fraud as a strategic tool to avoid arbitration, thereby 
undermining the efficiency and purpose of the 
arbitration framework. The need for a more balanced 
and pragmatic approach became increasingly evident, 
particularly in light of India’s efforts to position itself 
as a global arbitration hub. 
 
The Supreme Court’s decision in Swiss Timing Ltd. v. 
Organising Committee, Commonwealth Games 2010 
represents a turning point in this context.³ By holding 
that allegations of fraud are arbitrable, the Court 
departed from the earlier restrictive approach and 
reaffirmed the principles of party autonomy and 
minimal judicial intervention. This judgment reflects 
a broader shift in Indian arbitration jurisprudence 
toward aligning with international standards. 
 
This paper seeks to critically analyse the implications 
of this decision, examining its doctrinal basis, 
practical impact, and potential limitations. 
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2. Factual Background and Issues 
 
The dispute in Swiss Timing Ltd. v. Organising 
Committee, Commonwealth Games 2010 arose out of 
a commercial agreement executed on March 11, 2010 
between Swiss Timing Ltd. (the petitioner), a 
company incorporated in Switzerland, and the 
Organising Committee of the Commonwealth Games 
2010 (the respondent). The contract pertained to the 
provision of specialized timing, scoring, and results 
systems, along with associated technical support 
services, which were essential for the successful 
conduct of the Commonwealth Games held in New 
Delhi.⁴  
 
The contractual arrangement included detailed 
obligations relating to performance standards, 
timelines, and payment schedules. Crucially, the 
agreement contained an arbitration clause (Clause 38), 
which provided for the resolution of disputes through 
arbitration in the event of any disagreement arising 
between the parties. This clause reflected the parties’ 
intention to adopt a private dispute resolution 
mechanism, consistent with commercial practice in 
international transactions. 
 
Subsequently, disputes arose when the petitioner 
alleged that the respondent had failed to make 
payments due under the contract despite the petitioner 
having fulfilled its contractual obligations. In 
accordance with the arbitration agreement, the 
petitioner invoked arbitration and called upon the 
respondent to nominate its arbitrator. However, the 
respondent failed to comply with this request, thereby 
obstructing the constitution of the arbitral tribunal. As 
a result, the petitioner approached the Supreme Court 
of India under Section 11 of the Arbitration and 
Conciliation Act, 1996, seeking the appointment of an 
arbitrator and the commencement of arbitration 
proceedings.⁵ 
 
In response, the respondent raised a series of 
objections challenging both the validity of the contract 
and the arbitrability of the dispute. The primary 
contention advanced by the respondent was that the 
contract itself had been procured through corrupt and 
fraudulent practices. It was alleged that the petitioner 
had engaged in improper conduct to secure the 
contract, rendering it void ab initio.⁶ This argument 
was significant because, if accepted, it would 
undermine the very foundation of the arbitration 

agreement, as the arbitration clause formed part of the 
impugned contract. 
 
To substantiate its allegations, the respondent relied 
on ongoing criminal proceedings initiated against 
certain officials of the Organising Committee, 
including its then Chairman, Mr. Suresh Kalmadi, 
who had been accused of corruption, cheating, and 
other irregularities in connection with the conduct of 
the Commonwealth Games. The respondent argued 
that these proceedings indicated that the contract itself 
was tainted by illegality and could not be enforced. 
 
In addition, the respondent relied heavily on the 
Supreme Court’s earlier decision in N. Radhakrishnan 
v. Maestro Engineers, wherein it had been held that 
serious allegations of fraud are not suitable for 
adjudication by arbitral tribunals and should instead 
be decided by courts.⁷ By invoking this precedent, the 
respondent sought to establish that the present dispute, 
involving allegations of corruption and fraud, fell 
outside the scope of arbitration. 
 
A further objection raised by the respondent related to 
the pendency of criminal proceedings. It was 
contended that allowing arbitration to proceed 
simultaneously with criminal trials could result in 
conflicting findings by different forums, thereby 
creating legal uncertainty and potential prejudice to 
the parties.⁸ The respondent argued that, in the interest 
of consistency and fairness, arbitration should be 
deferred until the conclusion of the criminal 
proceedings. 
 
These objections brought into focus several critical 
legal and doctrinal questions concerning the scope of 
arbitration under Indian law. The Supreme Court was 
required to determine not only the validity of the 
respondent’s objections but also the broader principles 
governing the arbitrability of disputes involving 
allegations of fraud. 
 
Accordingly, the primary issues before the Court 
were: 
 

• Whether allegations of fraud, including serious 
allegations of corruption and malpractice, render a 
dispute non-arbitrable;  

• Whether a challenge to the validity of the underlying 
contract, particularly on the ground that it is void ab 
initio, affects the enforceability of the arbitration 
clause contained therein;  
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• Whether arbitration proceedings can validly continue 
alongside parallel criminal proceedings without 
resulting in conflict or prejudice.  
These issues were of considerable significance, as 
they implicated foundational principles of arbitration 
law, including party autonomy, the doctrine of 
separability, and the extent of judicial intervention. 
The resolution of these questions would not only 
determine the outcome of the present dispute but also 
shape the future trajectory of arbitration jurisprudence 
in India. 
 
3. Judgment and Legal Reasoning 
 
3.1 Arbitrability of Fraud 
 
The Supreme Court rejected the restrictive approach 
adopted in N. Radhakrishnan, holding that it did not 
lay down the correct law.⁹ The Court emphasized that 
earlier precedents had consistently upheld the 
enforceability of arbitration agreements, even in cases 
involving complex disputes.¹⁰ 
 
By declaring N. Radhakrishnan per incuriam, the 
Court effectively removed a major obstacle to 
arbitration in India. 
 
3.2 Doctrine of Separability 
 
A key aspect of the judgment is its reliance on Section 
16 of the Arbitration and Conciliation Act, 1996, 
which embodies the doctrine of separability.¹¹ The 
Court held that an arbitration clause is independent of 
the underlying contract, and even if the contract is 
alleged to be void, the arbitration agreement may still 
survive. 
 
This principle ensures that arbitral tribunals have the 
competence to rule on their own jurisdiction, 
including questions relating to the validity of the 
contract. 
 
3.3 Void vs Voidable Contracts 
 
The Court distinguished between void and voidable 
contracts, holding that allegations such as fraud, 
coercion, and misrepresentation render a contract 
voidable rather than void.¹² Such disputes require 
evidentiary examination and are therefore suitable for 
arbitration. 
 

Only in rare cases, where a contract is clearly void on 
its face, may courts refuse reference to arbitration. 
 
3.4 Parallel Criminal Proceedings 
 
The Court held that arbitration and criminal 
proceedings can proceed simultaneously, as they 
operate in different spheres.¹³ The possibility of 
conflicting decisions does not justify halting 
arbitration. 
 
4. Critical Analysis 
 
The decision in Swiss Timing Ltd. v. Organising 
Committee, Commonwealth Games 2010 marks a 
doctrinal inflection point in Indian arbitration law, 
particularly on the question of arbitrability of fraud. 
By departing from the restrictive approach in N. 
Radhakrishnan v. Maestro Engineers, the Supreme 
Court has aligned Indian jurisprudence more closely 
with international arbitration norms that favour 
minimal judicial interference and broad arbitrability.¹4 
This shift is significant not merely for its immediate 
outcome but for its systemic impact on the efficiency, 
credibility, and predictability of arbitration in India. 
 
At the outset, the judgment must be appreciated for its 
reaffirmation of party autonomy and the principle of 
kompetenz-kompetenz, as embodied in Section 16 of 
the Arbitration and Conciliation Act, 1996.15 By 
recognizing the separability of the arbitration 
agreement from the underlying contract, the Court 
ensured that allegations regarding the invalidity of the 
main contract do not automatically defeat the 
arbitration clause. This clarification is particularly 
important in commercial disputes, where allegations 
of fraud are often raised strategically to avoid 
arbitration. The Court’s observation that such 
defenses are routinely invoked as delaying tactics 
reflects a pragmatic understanding of litigation 
behaviour. In this sense, the judgment strengthens 
arbitration as an effective dispute resolution 
mechanism by preventing its derailment through 
procedural objections. 
 
Furthermore, the ruling advances the policy objective 
underlying Section 5 of the Act, which mandates 
minimal judicial intervention.16 By holding that even 
disputes involving allegations of fraud can be referred 
to arbitration, the Court reduces the scope for pre-
arbitral judicial scrutiny. This is consistent with the 
pro-arbitration trajectory of Indian jurisprudence, as 
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also reflected in decisions such as World Sport Group 
(Mauritius) Ltd. v. MSM Satellite (Singapore) Pte. 
Ltd., where allegations of fraud did not preclude 
reference to arbitration.17 Collectively, these decisions 
signal a clear judicial intent to transform India into an 
arbitration-friendly jurisdiction. 
 
However, despite these positive developments, the 
judgment raises several critical concerns that merit 
closer examination. 
 
First, there are legitimate questions regarding the 
institutional and procedural capacity of arbitral 
tribunals to adjudicate complex fraud disputes. Fraud 
cases typically involve extensive documentary 
evidence, intricate factual matrices, and, in many 
instances, the need for detailed forensic examination. 
While arbitration offers flexibility, it does not always 
provide the same procedural rigor as judicial 
proceedings. Mechanisms such as comprehensive 
discovery, strict evidentiary rules, and coercive 
powers to compel testimony are either limited or 
absent in arbitration.18 This creates a potential risk that 
arbitral tribunals may not be adequately equipped to 
handle disputes involving serious allegations of 
corruption or large-scale financial fraud. 
 
Second, the judgment blurs the boundary between 
private dispute resolution and public law enforcement. 
Arbitration is fundamentally a consensual and private 
mechanism designed to resolve disputes between 
parties. However, allegations of fraud—particularly 
those involving corruption in public contracts—often 
have broader public law implications. In the present 
case, the allegations were linked to irregularities in the 
conduct of a major international sporting event, 
implicating public funds and institutional 
accountability. While the arbitral tribunal may 
determine contractual rights and liabilities, it cannot 
address issues such as criminal culpability or systemic 
corruption. This raises concerns about whether 
arbitration is an appropriate forum for disputes that 
transcend purely private interests. 
 
Third, the Court’s approach to the parallel 
continuation of criminal and arbitral proceedings, 
while doctrinally sound, may give rise to practical 
complications. The Court rightly held that the 
possibility of conflicting decisions is not, in itself, a 
bar to arbitration.19 However, the coexistence of 
parallel proceedings can create evidentiary and 
strategic challenges. For instance, findings in a 

criminal trial may influence the perception of facts in 
arbitration, or vice versa. Additionally, parties may 
adopt inconsistent positions across forums, leading to 
procedural complexity. While the Court emphasized 
that only the likelihood of prejudice to the accused 
justifies staying civil proceedings, this standard may 
be difficult to apply in practice. 
 
Another area of concern is the Court’s distinction 
between void and voidable contracts. While the 
doctrinal distinction is well-established in contract 
law, its application in arbitration contexts may not 
always be straightforward. The Court suggested that 
disputes involving voidable contracts—such as those 
affected by fraud, coercion, or misrepresentation—
should ordinarily be referred to arbitration.20 
However, in practice, determining whether a contract 
is void or voidable often requires detailed factual 
inquiry. By deferring this determination to the arbitral 
tribunal, the Court effectively expands the tribunal’s 
jurisdiction, but also increases the risk of 
jurisdictional challenges at later stages, particularly 
during enforcement. 
 
From a comparative perspective, the judgment brings 
Indian law closer to jurisdictions such as the United 
Kingdom and Singapore, where courts have generally 
adopted a liberal approach to arbitrability. In these 
jurisdictions, fraud is not treated as an automatic bar 
to arbitration, provided that the dispute remains within 
the domain of private rights. However, even in these 
systems, courts retain the ability to intervene in cases 
involving serious allegations of illegality or public 
interest. The Indian approach, as articulated in Swiss 
Timing, appears to tilt more decisively in favour of 
arbitration, potentially at the cost of insufficient 
scrutiny in exceptional cases. 
 
Finally, the judgment raises broader normative 
questions about the purpose and limits of arbitration. 
While efficiency and party autonomy are central to 
arbitration, they must be balanced against 
considerations of fairness, transparency, and 
accountability. The expansion of arbitrability to 
include fraud reflects a shift toward viewing 
arbitration as a comprehensive dispute resolution 
mechanism. However, this expansion must be 
accompanied by safeguards to ensure that arbitral 
proceedings maintain procedural integrity and do not 
become a forum for inadequately scrutinized 
adjudication of serious allegations. 
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In conclusion, the decision in Swiss Timing represents 
a progressive and necessary evolution in Indian 
arbitration law, addressing longstanding concerns 
regarding delays and judicial overreach. At the same 
time, it highlights the need for a more nuanced and 
calibrated approach to arbitrability, particularly in 
cases involving complex fraud and public interest 
considerations. While the judgment strengthens the 
efficiency of arbitration, its long-term success will 
depend on the ability of arbitral institutions and 
tribunals to effectively handle the expanded scope of 
disputes entrusted to them. 
 
5. Conclusion 
 
The decision in Swiss Timing Ltd. v. Organising 
Committee, Commonwealth Games 2010 represents a 
watershed moment in the evolution of Indian 
arbitration jurisprudence. By unequivocally holding 
that allegations of fraud are arbitrable, the Supreme 
Court has dismantled a long-standing doctrinal barrier 
that had constrained the growth of arbitration in India. 
The rejection of the restrictive approach adopted in N. 
Radhakrishnan v. Maestro Engineers signifies a 
deliberate and conscious shift toward a pro-arbitration 
framework that prioritizes party autonomy, efficiency, 
and minimal judicial intervention. 
 
At a structural level, the judgment reinforces 
foundational principles of arbitration law, particularly 
the doctrines of separability and kompetenz-
kompetenz. By affirming that an arbitration clause 
survives even when the underlying contract is 
challenged as void or voidable, the Court has ensured 
that arbitral tribunals retain primary jurisdiction over 
disputes arising from contractual relationships. This 
approach aligns Indian law with international 
arbitration standards and enhances the credibility of 
India as an arbitration-friendly jurisdiction. It also 
addresses a significant practical concern—namely, the 
misuse of fraud allegations as a tactical device to delay 
or avoid arbitration proceedings. 
 
However, while the judgment advances the cause of 
arbitration, it also exposes certain unresolved tensions 
within the legal framework. The expansion of 
arbitrability to include disputes involving fraud raises 
important questions about the institutional 
competence of arbitral tribunals. Unlike courts, 
arbitral tribunals operate within a private and 
relatively flexible procedural framework, which may 
not always be suited to handling complex disputes 

involving extensive evidence, multiple parties, and 
broader public interest considerations. The absence of 
robust mechanisms for discovery, coercive powers, 
and standardized evidentiary procedures may, in some 
cases, affect the quality and thoroughness of 
adjudication. 
 
Moreover, the judgment highlights an inherent tension 
between private dispute resolution and public law 
objectives. Allegations of fraud, particularly those 
involving corruption in public contracts, often 
transcend the boundaries of private law and implicate 
issues of governance, accountability, and public trust. 
While arbitration can effectively resolve contractual 
disputes, it is not designed to address the full spectrum 
of consequences associated with fraudulent conduct. 
This raises concerns about whether certain categories 
of disputes—especially those involving significant 
public interest—should remain within the exclusive 
domain of courts. 
 
The Court’s endorsement of parallel proceedings 
further reflects a pragmatic approach but is not 
without complications. While it is doctrinally sound to 
allow civil and criminal proceedings to continue 
simultaneously, the practical realities of such 
coexistence may give rise to inconsistencies, strategic 
litigation behaviour, and evidentiary challenges. The 
absence of clear guidelines on managing these parallel 
processes may lead to uncertainty in future cases. 
 
From a broader perspective, the judgment underscores 
the need for a more nuanced and calibrated approach 
to arbitrability. While the expansion of arbitration is 
desirable, it must be accompanied by safeguards that 
ensure procedural fairness, transparency, and 
accountability. This may involve strengthening 
institutional arbitration mechanisms, developing 
clearer standards for handling complex disputes, and 
delineating the boundaries between arbitrable and 
non-arbitrable matters with greater precision. 
 
In conclusion, Swiss Timing marks a progressive step 
toward modernizing Indian arbitration law and 
aligning it with global best practices. It successfully 
addresses the inefficiencies caused by excessive 
judicial intervention and reinforces the autonomy of 
arbitral tribunals. However, the judgment also serves 
as a reminder that arbitration, while powerful, is not a 
universal solution. Its expansion must be carefully 
balanced against the need to preserve the integrity of 
adjudication and protect broader public interests. The 
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future of arbitration in India will depend not only on 
judicial support but also on the development of a 
robust institutional framework capable of handling the 
increasingly complex disputes that fall within its 
ambit. 
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