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ABSTRACT 
This Paper mainly highlights some important 
treaties concerning Outer Space Laws and, 
along with it, the highly debatable aspect of 
where the airspace ends and outer space 
starts. The paper also covers the aspect of 
whether outer space is regarded as res nullius 
or res communis.  

LITERATURE REVIEW  
1) The Nuclear Test Ban Treaty in 

Retrospect1 – This paper is written by 
Bernhard G. Bechhoefer in 1973. This 
paper gives a detailed perspective of 
Partial Test Ban Treaty, 1963. Its 
historical origin and the articles of the 
treaty is discussed vividly. It also 
discusses how the treaty will actually be 
effective. Besides these, the paper also 
focuses on the question that what will be 
the repercussions if many States do not 
ratify it.  

2) The Delimitation Between Airspace and 
Outer Space2 – This Article was 
published in the year 2019. It focuses on 
Air Law and Space Law and the line of 
distinction between air space and outer 
space.  

 
1 https://core.ac.uk/download/pdf/214081381.pdf  
2 https://www.spacelegalissues.com/the-delimitation-
between-airspace-and-outer-space/  
3 https://thelawreviews.co.uk/title/the-space-law-
review/international-treaties  

3) The Space Law Review: International 
Treaties3 – This Article was written by 
Joanne Wheeler MBE. It was published 
on 9th December, 2021. This article talks 
about the major international treaties and 
amendments space law has till date.  

4) Artemis Accords: why many countries 
are refusing to sign Moon exploration 
agreement4 - This article explains how 
the United States would dominate the 
Artemis Accord, given the fact that it was 
drafted by them. It discusses how the 
significant countries are not signing this 
treaty for they may not have their way in 
this agreement. 

5) Why India should exit the Moon 
Agreement5 - M Ramesh writes this 
article. It was published on 20th May, 
2020. It critically analyses the reasons 
why India should step out of the moon 
agreement. It also talks about the 
interstate competition that space law 
might witness. 

RESEARCH METHODOLOGY 
The Paper has been made following the 
method of doctrinal research. Various books, 
treaties and articles have been consulted to 
make the Research Paper.   

RESEARCH QUESTIONS 
The following are the Research Questions: - 

1) Where do airspace end and outer space 
start? Is there a definite line of 
distinction? 

4 https://theconversation.com/artemis-accords-why-
many-countries-are-refusing-to-sign-moon-
exploration-agreement-148134  
5https://www.thehindubusinessline.com/news/science
/why-india-should-exit-the-moon-
agreement/article31634373.ece  
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2) Is Outer space considered as res nullius 
or res communis? 

3) What are the significant treaties 
concerning Outer Space Laws? 

4) What are some of the positive and 
negative aspects of space law? 

INTRODUCTION 
The cosmos is a complex, unknown void that 
resembles both ‘everything’ and ‘nothing’. 
Humankind has been capable enough to find 
out a significant amount of information about 
it, but for all we know, we might have just 
touched the tip of an endless iceberg. There 
is so much in this universe that is left to be 
discovered, thus being all the more reason 
why proper rules and regulations are required 
to ensure peaceful use of the fraction of it we 
have been able to unravel. 

The genesis of the outer space regulations can 
be denoted by the launch of the first artificial 
satellite or Sputnik 1 on 4th October 1957. A 
few years later, in 1969, the first astronaut 
landed on the moon, and since then, space 
activities have been going up constantly. 
Considering humans still appear to be quite 
incognizant of the depths of the universe, 
there is no legal definition of the term “outer 
space”. Over the years, there has been 
rampant development concerning outer 
space, which resulted in a consensus that the 
sovereignty over airspace does not extend ad 
infinity upwards. There should be legal 
regulations of outer space for harmonious 
execution of space events among all nations. 
The United Nations stepped in and came up 
with various remedies and important treaties 
to fill the void. The United Nations 
Committee on the Peaceful Uses of Outer 
Space or COPUOS, an organisation under the 
United Nations, regulates and fosters 
cooperation in the peaceful use of outer 

space. It also looks after the legal issues 
arising as a result of it. One of the earliest 
resolutions passed by the UN in this regard 
recognised that “the outer space is for the 
benefit of all mankind, including the celestial 
bodies, is free for use by all states, is not 
subject to national appropriation and by 
claim of sovereignty” and all space activities 
must be carried on in accordance with 
international law and charter of UN for the 
purpose of proper security around the given 
field. 

In this paper, the authors shall discuss some 
ambiguities in this field of law and the 
various treaties and agreements passed 
concerning Space Law.  

THE CONTRAST BETWEEN 
AIRSPACE AND OUTER SPACE 

Generally, a State can claim sovereignty over 
the ground below it and the space over it. 
However, the Outer Space Treaty, 1967 
states that no State can claim sovereignty 
over Outer Space. This leads to the 
distinction between Air space and Outer 
Space.   

This led to the adoption of several proposals. 
Firstly, it was proposed that the maximum 
altitude at which an aircraft can fly would be 
considered air space. That was denoted to be 
80kms over land. However, space activity 
cannot be conducted below 120kms from the 
ground. Therefore, considering the average 
difference, up to 100kms from the land was 
considered air space. Nevertheless, it was not 
a strong proposal since, any day, aircraft may 
start flying beyond that level due to the 
advent of advancing technologies.  

The following proposal was based on the 
Controlling aspect, the vertical distance that 
a State could control. However, this was not 
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acceptable since every State should have 
some uniform limits6. 

Finally, another proposal based on functional 
aspects was passed. It stated that there is no 
need for a boundary between airspace and 
outer space because one can be regarded as 
an extension of the other, with a gradual 
transition. The functionalists believe that 
objects in space shall be governed by Space 
Law or else if it’s not in space, then air Law. 
This proposal, to some extent, mitigated the 
problem of distinguishing the boundaries of 
airspace and outer space. However, this 
cannot be considered as a conclusive aspect. 

Res nullius OR res communis? 
Res nullius means nobody's property or a 
thing with no owner, an unclaimed territory7. 
On the other hand, res communis means an 
area of territory that is not subject to the legal 
title of any state8. Res nullius is specially used 
in ius privatum or private law matters, while 
res communis is used in ius publicum that is 
public law matters. 

 It was a matter of constant debate whether 
outer space would be regarded as res nullius 
or res communius. However, the States have 
rejected the idea of res nullius because it 
carries with itself the presumption that the 
land or property or territory is open for 
conquest. Therefore, the States accepted the 
concept of res communis so that a particular 
State which reaches a celestial body first 
cannot deny access to other States. That is, 
the States adopted the policy of open access 
to the resources that are contained within its 

 
6 Robert FA Goedhart, “The Never Ending Dispute: 
Delimination of Air Space and Outer Space”, Forum 
for Air and Space Law, vol 4, 1996.  
7 Vishva Patel, Res Nullius, Law Times Journal, 2019 
- https://lawtimesjournal.in/res-
nullius/#:~:text=Res%20nullius%20means%20nobod

realm and are precluded from claiming 
ownership. Therefore, Outer Space is 
considered a common heritage. This became 
further clear in the Outer Space Treaty passed 
in the year 1967.  

TREATIES AND AGREEMENTS 
History suggests that there had been hints for 
space law even during the early 1900s in 
various journals and monographs. It wasn’t 
until 1953, when the first doctoral thesis on 
space law was published, that this particular 
topic received proper attention. After this 
event, several international exchanges took 
place among several critics and jurists about 
the need for clarification regarding the law 
that will govern the said field. As mentioned 
above, the first artificial satellite launch by 
the Russians opened the door to 
improvisations in the field of space law for 
further remarkable accomplishments. The 
United Nations Office for Outer Space 
Affairs was initially created as a unit within 
the United Nations Secretariat to service the 
Committee on the Peaceful Uses of Outer 
Space, established by the General Assembly 
in its resolution 1348 (XIII) of 13 December 
1958. the United Nations General Assembly 
adopted various multilateral treaties for the 
systematic management of outer space. 

Some of the treaties and agreements that were 
passed and adopted to make space law more 
binding, clear and effective are: -  

[1] PARTIAL TEST BAN TREATY, 1963 
It is also known as the Limited test ban treaty. 
The USA, USSR and UK were the first 

y's%20property,be%20owned%20by%20any%20pers
on.  
8 Oxford Reference, 
https://www.oxfordreference.com/view/10.1093/oi/au
thority.20110803100408305  
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parties to the agreement. This treaty made the 
ban on nuclear testing in Space look like an 
environmental protection measure rather than 
an arms control9. This is so because the treaty 
banned nuclear explosions in Space so that 
additional debris do not get accumulated – 
that is, the treaty did not reflect the fear of the 
Cold War. The treaty reflected widespread 
public concern about the dangers of 
radioactive fallout from nuclear weapons 
testing above the ground – in space and under 
the ground – under water bodies. However, 
the treaty had no control of nuclear weapon 
testing underground or stockpiling them. One 
of the main objectives of the treaty was to 
curb pollution, thereby limiting nuclear 
weapons. It was said to be the first step 
towards limiting the nuclear arms race10. 

[2] OUTER SPACE TREATY, 1967  
The Treaty on Principles Governing the 
Activities of States in the Exploration and 
Use of Outer Space, or the Outer Space 
Treaty, was adopted in the year 1967. 
Currently, 111 countries are parties to the 
treaty, while another 23 countries have 
signed the treaty but have not completed 
ratification. In this treaty, the concept of res 
communis was adopted; that is, it declared 
that space along with the celestial bodies is 
for all humankind, and it is free for use. 

 
9 Martin B. Kalinowski, Comprehensive Nuclear-
Test-Ban Treaty CTBT Verification, Verifying 
Treaty Compliance, |1, 2| 
https://d1wqtxts1xzle7.cloudfront.net/42316917/Com
prehensive_Nuclear-Test-Ban_Treaty_Ve20160207-
26129-155a2hu.pdf?1454868279=&response-
content-
disposition=inline%3B+filename%3DComprehensiv
e_Nuclear_Test_Ban_Treaty_Ve.pdf&Expires=1640
181154&Signature=NVcHXOyvScntL1KCgnjcfvSpt
EsnG6YCuOsMQ1TXz6l4FWYyzU-
3B~k6VfFbSdyRODs3fhWDTT2WpxB~IYFxSxlT
M5n~tnzDK123tZgLCBPC09HXKYVjDsLXUvD~
VCZqT2kyTwFjzPpo0v1xlVLsH2rE4Z41vFH7QUY

However, free for use does not mean that it 
can be used maliciously. This treaty also 
clarified that no sovereignty could be claimed 
over space or any celestial body. It was 
further made clear in the treaty that no 
nuclear weapon can be installed in celestial 
bodies; if also such a weapon is used, it must 
be used for peaceful purposes only. The 
treaty also made clear that the assistance 
granted to astronauts should not be 
compromised in any way. In case of any 
wrong committed, the States shall be 
internationally liable for national activities in 
outer space.    

[3] SPACE RESCUE AGREEMENT, 
1968 
The Agreement on the Rescue of Astronauts, 
return of astronauts and the return of objects 
launched into outer space, 1968 provides that 
each contracting party, whenever receives 
any information about the emergency 
condition of astronauts, shall notify (a) the 
launching authority, in case if it is not 
possible, it should make a public 
announcement by appropriate means 
available; (b) Secretary-general of the UN, 
who should disseminate the information 
without delay. If those astronauts in such a 
situation land in a place of the jurisdiction of 
the contracting party, they must be provided 

i6Nhe2JC7LDY-
eF~a8lyPj9iT4sW1W~XB4fK2QnvjvbYl-
nt4so6nyh1E1ftor7jHbOOh-
Yv6YEom3X6FDElBPhuDcZnBsLwJDIwCn826Nz
OojQfbaM1FeG7OD5dP1nREHtKuog1wPBOoXz5
RJ2qexvOdlZIN9TM9-
DrMNo6U8dG8Plxxcw__&Key-Pair-
Id=APKAJLOHF5GGSLRBV4ZA 22/12/2021  
10 Bernhard G. Bechhoefer, The Nuclear Test Ban 
Treaty in Retrospect, Case Western Reserve Journal 
of International Law, Volume 5, Issue 2, | 125, 130|, 
1973 https://core.ac.uk/download/pdf/214081381.pdf 
23/12/2021 
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relief as soon as possible, and the Launching 
authority and the United Nations must be 
notified. If their landing is not within the 
jurisdiction of any State, they shall promptly 
and safely return to representatives of the 
launching authority.  The launching authority 
must bear expenses incurred in the process of 
performing obligations. 

[4] LIABILITY CONVENTION, 1972 
The convention on International Liability for 
Damage Caused by Space Object, 1972 
pertains to damage caused by debris and 
activities that lead to pollution or 
contamination. According to this convention, 
absolute liability is charged on the launching 
state for all the damages caused via a space 
object launched by the said party on the 
earth’s surface or any aircraft in flight. When 
the Cosmos- 945 incident took place, the 
victim state Canada claimed damage to the 
launching party, the Soviet Union, following 
the guidelines of the Liability Convention. 
According to this convention, the term 
"damage" means loss of life, personal injury, 
or other impairment of health; or loss of or 
damage to States' property or persons, natural 
or juridical, or property of international 
intergovernmental organisations. The term 
"launching State" means (i) A State which 
launches or procures the launching of a space 
object, (ii) A State from whose territory or 
facility a space object is launched and the 
term "space object" includes parts of a space 
object as well as its launch vehicle and parts 
thereof.11 If the damage is caused on the 
earth's surface, then the Liability Convention 
imposes absolute liability on the launching 
state and shall be liable under any 

 
11Convention on International Liability for Damage 
Caused by Space Objects 
https://www.faa.gov/about/office_org/headquarters_o
ffices/ast/media/Conv_International_Liab_Damage.p
df 

circumstances. Although in case the damage 
does not occur on the surface of the earth, 
then the state undergoes fault-based liability.  

[5] REGISTRATION CONVENTION, 
1975 
The intent behind the Convention on 
Registration of Objects Launched into Outer 
Space, 1975 is to collect necessary 
information of the objects that are being 
launched in outer space, whether into the 
earth’s orbit or beyond. This data collection 
would help identify the space objects in case 
they cause any form of damage, and the 
launching state could be held liable. The need 
for registration would also eliminate 
destructive weapons being placed into the 
earth’s orbit surreptitiously. Article II of this 
convention states that, when a space object is 
launched into earth orbit, or beyond, the 
launching State shall register the space object 
by means of an entry in an appropriate 
registry which it shall maintain. Each 
launching State shall inform the Secretary 
General of the United Nations of the 
establishment of such a registry.12 This 
provision is limited to the registration of 
“space object launched into earth orbit or 
beyond” and excludes launches of sub-orbital 
rockets or ballistic missile test vehicles, etc. 
The convention requires the basic orbital 
parameters to be supplied by the “state of 
registry” to the UN so that other launching 
states could avoid those areas and elude 
collision. The United Nations Secretary-
General must also be informed as soon as the 
space objects leave the earth’s orbit. 
Additional information such as radio 
frequencies, precise orbital slots, the lifetime, 

 
12 Convention on Registration of Objects Launched 
into Outer Space, 1975 
https://www.faa.gov/about/office_org/headquarters_o
ffices/ast/media/Conv_Regi_Objects_Launched.pdf 
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size, and weight of the object is advised to be 
provided to help promote international law in 
space activities, although this provision is not 
mandatory. The convention also states that 
during any catastrophic event, if the victim 
state is unable to track down the space object, 
it may request other state parties possessing 
monitoring and tracking facilities to identify 
the cause, and the requested state must 
respond according to their utmost capacity. In 
a nutshell, the function of this convention is 
to identify the space objects being launched 
and provide basic safety in this regard. 

[6] THE MOON AGREEMENT, 1979 
The United Nations General Assembly 
adopted the moon agreement on 5th 
December 1979. The convention governs the 
activities of the states on the moon and other 
celestial bodies and clarifies the provisions of 
the Outer Space Treaty in this regard.   

Article 2 of the agreement states, All 
activities on the moon, must be carried out in 
accordance with international law, 
specifically the Charter of the United 
Nations, and taking into account the 
Declaration on Principles of International 
Law concerning Friendly Relations and Co-
operation among States according to the 
Charter of the United Nations, adopted by the 
General Assembly on 24 October 1970, with 
an aim to maintain international peace and 
security and promote international co-
operation and with due regard to the interests 
of all other States. 13 The main motive of this 
international regime is to aid the exploration 
of the moon’s natural resources. The Moon 
Agreement declares safe development and 
management of the resources, detects 
possible expansion of opportunities in using 
those resources and ensures equitable sharing 

 
13https://www.unoosa.org/oosa/en/ourwork/spacelaw/
treaties/moon-agreement.html 

among state parties. It proclaims that “the 
moon” is not subject to national 
appropriation by any means. All state parties 
have the right to use the resources of the 
moon without any kind of discrimination, 
based on the provisions mentioned and the 
international law.  

Although the Moon Agreement serves as a 
potential guideline for peaceful use of the 
Moon, it might not commercially be as 
fruitful as it looks. According to recent 
observation by Dr Chaitanya Giri, a Gateway 
House Fellow of Space and Ocean Studies 
Programme, state parties may lose out on 
various opportunities and might have to be a 
lot less ambitious, considering they have to 
share the benefits reaped through their efforts 
amongst each other. This is the probable 
reason as to why states such as United States, 
China and Russia have not signed this 
convention. 

[7] ARTEMIS ACCORD, 2020  
Artemis accord is one of the latest 
international agreements drafted by NASA 
on 15th May 2020. It essentially discusses the 
provisions and principles that are to be 
followed during the activities that may take 
place on the surface of astronomical bodies 
such as the Moon, Mars, comets and 
asteroids. According to the agreement’s texts, 
it is designed to ensure safety and reduce the 
uncertainty during the operations. Artemis 
Accord aims to improve the problems that 
exist in astronomy, for example, increase fuel 
storage or mitigation of orbital debris. It 
would comply with the registration 
convention and take further measures for 
emergency assistance during the rescue and 
return of the astronomers. All in all, this 
agreement intends to increase transparency in 



SUPREMO AMICUS 

VOLUME 28 | FEBRUARY, 2022  ISSN 2456-9704 
______________________________________________________________________________ 

_____________________________________________________________________________________ 
PIF 6.242                                                               www.supremoamicus.org 
 

this field and preserve the outer space 
heritage. 
As of today, 13 countries have signed the 
Artemis Accord. Those countries are, 
Australia, Canada, Italy, Japan, Luxembourg, 
the United Arab Emirates, the United 
Kingdom United States, Brazil, the Republic 
of Korea, Ukraine and New Zealand.  

CONCLUSION 
The very possibility of further galactic 
exploration is something we can pin our 
hopes on for the future. Space exploration not 
only enhances human accomplishments but 
also has the potential to decipher even the 
most pressing problems that our planet is 
currently going through. Tapping clean 
energy sources of space, asteroid mining for 
useful raw materials, making positive 
utilization of low gravity and low 
temperature that persists in space and 
whatnot, could lead to measurable 
improvement of our day-to-day lives.  The 
hopes are even as high as such that space may 
be the next internet! This ambitious approach 
of collective growth essentially needs the 
requisite set of protocols for the peaceful 
implementation of the aforementioned goals. 
Space is also a medium through which state 
parties communicate with each other ergo the 
vitality of laws concerning this field must be 
of high importance. Even though so many 
treaties have been passed from time to time, 
there are still some unanswered questions, 
specially with respect to the advancement of 
technologies. Firstly, as per the Outer Space 
Treaty, 1967, one cannot claim sovereignty 
over any celestial body, but can it move the 
same with some advanced technologies? 
Similarly, can a private organisation or a 
private person with sufficient resources 
reside there? Also, when one cannot claim 
sovereignty, would not the countries lose 
interest in investing so much in outer space? 

Therefore, questions like these keep one in 
the dilemma of whether the ability not to 
claim sovereignty is a disadvantage. Besides 
this, there is a considerable concern for 
increasing space debris; even after the 
concern was dealt with in the Partial Test Ban 
Treaty, 1963, it seems like its effectiveness 
has reduced. In an ASAT weapon test in 
2007, China destroyed one of its own 
satellites, resulting in a tremendous amount 
of deadly space debris on a global scale. 
Despite international outrage, China's actions 
were deemed not to violate the Outer Space 
Treaty, and no country sought legal action. 
Therefore, incidents like this actually 
increase the space debris, yet no one could be 
held liable. In addition to that, many socialist 
have upheld arguments such as the 
importance of space exploration at the 
expanse of various other earthly problems 
that persist for a long time. It has also been 
estimated that space endeavor per person 
would cost up to 10 billion euros per person, 
bringing us to another predicament. Why are 
we conducting outer space exploration at the 
expanse of neglecting a more significant and 
more vital problem that is, poverty?  
Although the debate to ascertain, which is 
more valuable will be somewhat 
inappropriate in this paper since both have 
their own set of convincing arguments.  

At the very end, we could formally infer that 
Space Law has the scope for endless 
exploration and improvements; hence 
continuous aid must be provided to attain a 
far more polished form of governance. 

 

***** 


