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ABSTRACT:  

Many great early civilizations sprung up 
alongside rivers. Can a natural resource, like 
water, that knows no national borders, be 
managed on such borders? Watercourses 
and lakes are often shard among states and 
regions, and the actions of the States that are 
upstream of a river can have detrimental 
effects downstream. Conflicts often erupt 
when a State, taking advantage of its position 
on a watercourse, restricts the water quantity 
released downstream or intentionally affects 
the water quality when it reaches the States 
downstream. Over the years various 
conventions and treaties have been signed 
between States who have interest over a 
water body so as to amicably share the 
resource in order to meet the needs of the 
people in the region. This paper is an attempt 
to analyse such conventions and treaties 

 
1Transboundary waters | International Decade for 
Action “Water for Life” 2005-2015. (2015). Un.org. 
Retrieved from: 
https://www.un.org/waterforlifedecade/transboundary
_waters.shtml. 

while trying to predict the future status of 
transboundary waterways. 

Key Words: International Water Courses, 
UN, UNECE, Transboundary harm, Aarhus 
Convention. 

I. INTERNATIONAL LAW: 

International water agreements stretch back 
to 2500 BC, when the major Sumerian city of 
Lagash and Umma formed a treaty to settle a 
water feud along the Tigris River, which is 
widely regarded as the world's first treaty. 
Since then, a plethora of water treaties have 
sprung up. Since 805 AD, more than 3,600 
treaties relating to worldwide water resources 
have been drafted, as per the Food and 
Agricultural Organization. The vast majority 
of these are concerned with navigation and 
boundary delineation. In the recent century, 
the focus of negotiations and treaties has 
changed away from navigation and toward 
the use, development, protection, and 
conservation of water resources.1 

International law relating to the utilization of 
shared freshwater resources has become a 
great deal in the recent years. It is now 
beyond reasonable doubt that the principle of 
“equitable utilization” is the prominent rule 
with respect to utilization of international 
watercourses.2 According to this rule, the 
determination of a reasonable and equitable 
regime for the utilization of an international 
watercourse is usually understood in terms of 
consideration of a number of relevant factors 
or criteria, including that of environmental 
protection. For example, Art 6 (1) of the 1997 
UN convention on the law of the Non-

2Commentary of Art 5 of ILC draft articles 1994 (46th 
session) & Art 12 of the Association’s 2004 Berlin 
rules on water resources law. 
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Navigational Uses of International 
watercourses3 and Art V(2) of the 
International Law Association’s 1966 
Helsinki Rules on the uses of the waters on 
International Rivers, ILA4, both emphasis the 
following factors as relevant: 

i. The social and economic needs of the 
Watercourse States. 

ii. The population dependant of the 
watercourse. 

iii. The existing and potential uses of the 
water. 

iv. The efficiency of actual or planned 
utilizations. 

v. The effects on other watercourse States. 
vi. Certain physical geographical 

characteristics of the watercourse. 

Fig source: Human Development Report 
2006Beyond scarcity: Power, poverty and 
the  
global water crisis. Chapter 6. UNDP, 2006 

 
 

31997, 36 ILM 719. 
4Report of 52nd conference 484 
5Commission (MRC), M. R. (n.d.). Mekong River 
Commission (MRC). Www.mrcmekong.org. 
Retrieved from: http://www.mrcmekong.org/. 

From the Figure it is evident that majority of 
the agreements between the States are on 
Hydro Power and Water Utilization; while 
least agreements are enforced with respect to 
navigation, pollution and fishing. This can be 
viewed from two different standpoints. The 
first is that the states are more interested in 
the power supply and daily water utilization 
which fuels their own personal needs thereby 
foregoing the damage caused to the 
environment in the name of industrial 
development. Second being that there are no 
provisions which prevent day-to-day 
polluting agents. Rather that preventing 
pollution these states find it easier to blame 
other states after pollution has done 
irreversible damage. This is due to the agenda 
of the political parties which run the States. 
But even among them some countries have 
found a way to coexist with each other while 
sharing the rivers which flow through them.  

For example, Cambodia, Laos, Thailand and 
Vietnam, have been able to cooperate since 
1957 within the framework of the Mekong 
River Commission5, and they had technical 
exchanges throughout the Vietnam War. A 
framework for the Nile River Basin, home to 
160 million people and shared among 10 
countries, was agreed in February 1999 in 
order to fight poverty and spur economic 
development in the region by promoting 
equitable use of, and benefits from, common 
water resources6. 

 

 

6Welcome to Nile Basin Initiative (NBI). (n.d.). 
Www.nilebasin.org. Retrieved January from: 
http://www.nilebasin.org/.. 
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II. CONVENTION ON THE 
PROTECTION AND USE OF 

TRANSBOUNDARY 
WATERCOURSES AND 

INTERNATIONAL LAKES7: 

Itis an international environmental agreement 
and one of five UNECE's negotiated 
environmental treaties. It was opened for 
signature in Helsinki on 17 March 1992 and 
entered into force on 6 October 1996. As of 
September 2018, it has been ratified by 43 
parties, which includes 42 states and the 
European Union. It has been signed but not 
ratified by the United Kingdom. 

Article 1 of the convention defines 
“Transboundary impact” as any significant 
adverse effect on the environment resulting 
from a change in the conditions of 
transboundary waters caused by a human 
activity, the physical origin of which is 
situated wholly or in part within an area under 
the jurisdiction of a Party, within an area 
under the jurisdiction of another Party. Such 
effects on the environment include effects on 
human health and safety, flora, fauna, soil, 
air, water, climate, landscape and historical 
monuments or other physical structures or the 
interaction among these factors; they also 
include effects on the cultural heritage or 
socio-economic conditions resulting from 
alterations to those factors8. 

"Transboundary waters" means any surface 
or ground waters which mark, cross or are 
located on boundaries between two or more 
States; wherever transboundary waters flow 
directly into the sea, these transboundary 

 
7Adopted by the Economic Commission for Europe 
at its forty-second and forty-fourth sessions, 
respectively, and the outcome of theCSCE Meeting 
on the Protection of the Environment (Sofia, 
Bulgaria, 16 October – 3 November 1989), 

waters end at a straight line across their 
respective mouths between points on the low-
water line of their banks. 

Article 2 stipulates that the Parties to the 
convention take appropriate measures to 
prevent, control and reduce any 
transboundary impact. These measures are to 
be taken at the source whenever possible. 
While taking measures, the parties shall be 
guided by the following principles: 

i. Precautionary principle. 
ii. Polluter pays principle. 

iii. Water resources shall be managed so that 
the needs of the present generations are 
met without compromising the ability of 
the future generations to meet their own 
needs. 

Article 3 states that in order to prevent, 
control and reduce transboundary impact the 
parties shall develop, adopt and implement 
compatible legal, administrative, economic, 
financial and technical measures.  Article 5 
states that research and development with 
respect to the prevention, control and 
reduction of transboundary impact shall be 
carried out by the parties and exchange the 
results amongst other parties as early as 
possible as provided under Article 6.  Article 
9 states that bilateral and multilateral treaties 
shall be formed between parties and such 
treaties shall provide for joint bodies whose 
duty is to carry out various operations, to 
elaborate joint monitoring programs and 
emission limits and to draw up inventories 
and information etc.Eg: 1994 Danube River 
Protection Convention, the 2000 EU Water 

8UNECE. Retrieved from: 
https://www.unece.org/fileadmin/DAM/env/water/pd
f/watercon.pdf. 
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Framework Directive, Framework 
Agreement on the Sava River Basin. 

Article 22 deals with the settlement of 
disputes. The first stage is by way of 
negotiation or other dispute settlement 
process accepted by the parties failing which 
the matter will be referred to ICJ or 
arbitration (procedure set out in annexure IV) 

III. UN CONVENTION ON THE LAW 
OF THE NON-NAVIGATIONAL 

USES OF INTERNATIONAL 
WATERCOURSES 1997: 

Adopted on 21st may 1997, part III of the 
convention provides for “Planned measures” 
and how to carry them out. Article 11 States 
that Watercourse States shall exchange 
information and consult each other and, if 
necessary, negotiate on the possible effects of 
planned measures on the condition of an 
international watercourse.  

Article 12 imposes a duty on the planning 
State to issue a notification to other States 
which are likely to be affected about the 
nature of the project and the scientific 
technologies used to carry it out so as to give 
the other notified States time to assess the 
project and adverse effects if any within a 
time period of 6 months and a additional time 
of another 6 months at the request of the 
notified state9. During the specified time 
period the State shall provide any additional 
information at the request of the notified 
states and shall not carry out the project 
without the consent of the notified state10. 
However Article 19 provides that if the 
project is of utmost importance concerning 
public health, public safety or other similar 

 
9Article 13 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 
10Article 14 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 

reasons the State can start the project but 
issue notification to other states as soon as 
possible. And if deemed necessary should 
enter into negotiations and consultations.11 

Part IV exclusively deals with Protection, 
Preservation and Management. It imposes a 
duty to work individually or jointly when 
required in order to protect and preserve the 
ecosystems of international watercourses.12 
Article 21 defines Pollution as “any 
detrimental alteration in the composition or 
quality of the waters of an international 
watercourse”. However such alterations must 
arise directly or indirectly by human conduct. 

Duties of the States as given under Part IV of 
the convention: 

i. To the use of the waters for any beneficial 
purpose or to the living resources of the 
watercourse. 

ii. Shall take steps to harmonize their 
policies in this connection. 

iii. At the request of any of them, consult 
with a view to arriving at mutually 
agreeable measures a method to prevent, 
reduce and control pollution of an 
international watercourse, such as: 

• Setting joint water quality objectives and 
criteria. 

• Establishing techniques and practices to 
address pollution from point and non-
point sources. 

• Establish in lists of substances the 
introduction of which into the waters of 
an international watercourse is to be 
prohibited, limited, investigated or 
monitored. 

11Article 17 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 
12Article 20 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 
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Part IV also prohibits the introduction of new 
alien species into the ecosystem so as to 
preserve the existing ecosystem.13 

Article 24 provides for the establishment of 
Joint Management Mechanism whose 
primary duty is to: 

a) Planning the sustainable development of 
an international watercourse and 
providing for the implementation of any 
plans adopted; and 

b) Otherwise promoting the rational and 
optimal utilization, protection and control 
of the watercourse. 

Unless otherwise stated, the States shall 
participate on an equitable basis in 
construction and maintenance or defrayal of 
the costs of regulation of the flow of water. 
“Regulation” means the use of hydraulic 
works or any other continuing measure to 
alter, vary or otherwise control the flow of the 
waters of an international watercourse. 
 
Part V of the convention provides Articles for 
dealing with Harmful and Emergency 
conditions. The need to coordinate also 
extends to natural disasters such as flood, 
drought, erosion or desertification. Apart 
from relief measures the States are supposed 
to jointly develop contingency plans for 
responding in emergencies.14 
 
During the times of armed conflict, the 
international watercourses, installations and 
facilities enjoy the protection accorded by the 
principles of international law.15 
 
Article 32 is a non-discriminatory provision 
which states that States shall not discriminate 

 
13Article 22 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 
14 Article 28 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 

a person claiming compensation on the basis 
of nationality or residence. 
 
Settlement of Disputes:16 
If two or more parties have a dispute and do 
not have a specific agreement to that effect 
the following procedure shall be followed: 
1) The dispute may be referred to a third 

party for mediation or consultation. 
2) Make us of joint institutions established 

by them. 
3) Submit dispute to arbitration or the ICJ. 
4) If after six months of negotiation the 

dispute is not yet resolved, at the request 
of either party the dispute should be 
presented before an impartial fact-finding 
commission. 

The fact-finding commission shall consist of 
one member each from the States to the 
dispute and the third member (chairman) 
shall be selected by the nominated members. 
If they are not able to select the chairman 
within three months the members shall 
request the UN Secretary General to appoint 
the Chairman, who shall not have any shared 
interest with any of the States in dispute. The 
procedure of the commission will be 
determined by itself and the States are 
obligated to cooperate with them with any 
necessary data and information and grant 
them access over the disputed territory. The 
commission shall submit a report by majority 
vote along with the findings and 
recommendations, which the parties shall 
consider in good faith. All the expenses shall 
be borne by the States equally. 
 
 

15Article 29 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 
16Article 33 of Convention on the Law of the Non-
navigational Uses of International Watercourses 1997 
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IV. BERLIN RULES ON WATER 
RESOURCES 
 

Berlin rules on water resources is a document 
adopted by the International Law Association 
(ILA) to summarize international law 
customarily applied in modern times to 
freshwater resource, whether within a nation 
or crossing international boundaries. 
Adopted on August 21, 2004, in Berlin, the 
document supersedes the ILA's earlier "The 
Helsinki Rules on the Uses of the Waters of 
International Rivers", which was limited in 
its scope to international drainage basins and 
aquifers connected to them. 
 
Adding on to the existing principles, the 
Berlin Rules on Water Resources provides 
for “determination of Equitable and 
reasonable use”17. Relevant factors include 
but not limited to: 
a) Geographic, hydrographic, hydrological, 

hydrogeological, climatic, ecological, 
and other natural features;  

b) The social and economic needs of the 
basin States concerned;  

c) The population dependent on the waters 
of the international drainage basin in each 
basin State;  

d) The effects of the use or uses of the 
waters of the international drainage basin 
in one basin State upon other basin States;  

e) Existing and potential uses of the waters 
of the international drainage basin;  

f) Conservation, protection, development, 
and economy of use of the water 
resources of the international drainage 
basin and the costs of measures taken to 
achieve these purposes;  

 
17Article 13 of Berlin Rules on Water Resources 
2004. 
18Article 17 of Berlin Rules on Water Resources 
2004. 

g) The availability of alternatives, of 
comparable value, to the particular 
planned or existing use;  

h) The sustainability of proposed or existing 
uses; and  

i) The minimization of environmental 
harm. 

Article 14 provides preference among uses 
the top being vital human needs, which shall 
not be overridden by any other purpose.  
 
The Berlin rules also provides for the Rights 
of individual persons to Water,18which 
includes the right of access to sufficient, safe, 
acceptable, physically accessible, and 
affordable water to meet that individual’s 
vital human needs19. Such right shall be 
implemented on a non-discriminatory basis. 
Article 18 of the said rules ensures public 
participation and access to information. Such 
information shall be provided without any 
delay and unnecessary charges.20 However 
the article proves certain exceptions to the 
rule where the States need not provide 
information that would compromise: 
a) Intellectual property rights, including 

commercial or industrial secrets;  
b) Rights of individual privacy;  
c) Criminal investigations or trials;  
d) National security; and  
e) Information that could endanger 

ecosystems, historic sites, and other 
naturally or culturally important objects 
or locations. 

 
It also mandates the compensation of those 
who are displaced in the interests of securing 
water preservation. It requires that nations be 
mindful of the environmental factors that 

19Right of an individual person. Part IV of Berlin 
rules. 
20Article 19 of Berlin Rules on Water Resources 
2004. 
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affect water resources and preserve them 
appropriately, such as by preventing water 
pollution and preserving native ecosystems, 
even if they are occupying foreign territory 
during a time of war21. It requires appropriate 
measures to address flooding and drought, 
both in communicating quickly about these to 
the nations sharing a water resource and in 
working to eliminate or prevent harm to a 
water resource and the population dependent 
on it. 
 
The Berlin Rules on Water Resources 
provides that nations must enforce its 
provisions through local legislation and also 
submit to international review as necessary to 
ensure that they are compliant.22 
 
Chapter 12 provides for State Responsibility 
followed by Legal Remedies to the affected 
persons. A person affected by the activities of 
a State shall have the right to approach the 
competent court or Administrative tribunal in 
the same State in order to get appropriate 
remedy. Remedies under this Article shall, as 
appropriate, provide for:  
a) Determination whether the damaging 

plan, program, project, or activity should 
be permitted;  

b) Preventive remedies;  
c) Compensation for damage; and  
d) Any other proper remedy.23 
When the affected person is from another 
State, the Courts or tribunals shall not 
discriminate them. Simultaneously the courts 
and the tribunals of the different States must 
work together and share information. 
Agreements shall be enforced in matters of: 

i. The jurisdiction of courts or 
administrative bodies;  

 
21Chapter 10 of Berlin Rules on Water Resources. 
22Harmonization of law as enunciated in Article 62 of 
the Berlin Rules. 

ii. The determination of the applicable law; 
and  

iii. The enforcement of judgments.  
 

V. CHALLENGES: 
 

1. Undefined shared responsibility within 
national authorities and lack of 
coordination. 

2. Lack of Staff. 
3. Inadequate coordination between 

monitoring systems. 
4. Ineffective data quality control. 
5. Inadequate data management and 

information exchange. 
6. Lack in integration of environmental 

aspects in sectorial policies. 
 
 

VI. AARHUS CONVENTION: 
 

The Aarhus Convention, also referred as the 
UNECE Convention on Access to 
Information, Public Participation in 
Decision-making, and Access to Justice in 
Environmental Matters, was ratified on June 
25, 1998, in the Danish city of Aarhus. It 
went into effect on October 30, 2001. It has 
47 partners as of March 2014, including 46 
states and the European Union. [1] The 
ratifying countries are mostly from Europe 
and Central Asia. The European Union has 
evolved to embrace Aarhus ideas into its 
legislation, most notably in the Water 
Framework Directive (Directive 
2000/60/EC). 
 
In administrative decision-making 
procedures on topics involving the local, 
national, and transboundary environment, the 

23Article 70 of the Berlin Rules 2004. 
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Aarhus Convention guarantees the public 
rights to information, involvement, and 
protection of rights. It emphasizes the 
interaction amongst citizens and government 
officials. 
 
The Three Pillars: 
1. Access to information 
2. Public participation in decision making 
3. Access to justice             
 
Compliance Committee: 
The Aarhus Convention Compliance 
Committee was established to fulfil the 
requirement of Article 15 of the Convention 
on review of compliance to establish 
arrangements for reviewing compliance with 
the Convention. 
 
The Convention has a unique Compliance 
Review Mechanism, which can be triggered 
in four ways: 

1. A Party makes a submission 
concerning its own compliance, 

2. A Party makes a submission 
concerning another Party's 
compliance, 

3. The Convention Secretariat makes a 
referral to the Committee, or 

4. A member of the public makes a 
communication concerning the 
compliance of a Party. 

The Compliance mechanism is unique in 
international environmental law, as it allows 
members of the public to communicate 
concerns about a Party's compliance directly 
to a committee of international legal experts 
empowered to examine the merits of the case 
(the Aarhus Convention Compliance 
Committee). Nonetheless, the Compliance 
Committee cannot issue binding decisions, 
but rather makes recommendations to the full 
Meeting of the Parties (MoP). However, in 

practise, as MoPs occur infrequently, Parties 
attempt to comply with the recommendations 
of the Compliance Committee. As of August 
2009, 41 communications from the public – 
many originating with non-governmental 
organizations – and one submission from a 
Party had been lodged with the Convention's 
Compliance Committee. 
 

VII. CONCLUSION: 
 

Water is a universal resource which should be 
utilised not only for the good of the mankind 
but also for other species as the right is 
inherent with every living thing on this 
planet. But the recent times have had an 
adverse effect on such resources mainly due 
to the increasing number of industries and 
lack of proper urban planning. A proper 
solution would be to come up with universal 
principles and implement them on regional 
levels, so that it could be tailored to suit the 
needs of those particular States. The problem 
of transboundary watercourses need to have 
a Step by Step approach, as it inherently has 
many problems on different scales. For 
example, the management of water resources 
in Asia and the Pacific presents various 
challenges that have to do with uneven water 
distribution and the host of environmental 
problems arising from the increasing 
industrialization of the region. The uneven 
water distribution in the Asian region has 
spurred the development of water 
infrastructure. Due to this the countries do 
not have a common platform to come 
together to integrate their water resources. 
And due to the increasing population, the per 
capita allocation of water is expected to 
reduce, which may increase stress in some 
areas. The existing industrial developmental 
policies provideonly for minimal provisions 
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for environmental protection and as a result 
the disposal methods are compromised. 
 
In the case of Costa Rica Vs Nicaragura, the 
ICJ recalling its conclusion in the case 
concerning Pulp Mills on the River Uruguay 
(Argentina v. Uruguay), namely that “it 
may now be considered  a  requirement  under  
general  international  law  to  undertake  an  
environmental  impact  assessment where  
there  is  a  risk  that  the  proposed  industrial  
activity  may  have  a  significant  adverse  
impact  in  a  transboundary context,  in  
particular, on a shared resource” (I.C.J. 
Reports 2010 (I), p. 83, para. 204), the Court 
explains that, even though that statement 
referred to industrial activities, the 
underlying principle applies generally to 
proposed activities which may have a 
significant adverse impact in a transboundary 
context. Thus, to fulfil its   obligation to 
exercise due diligence in preventing 
significant transboundary environmental 
harm, a State must, before embarking on an 
activity having the potential adversely to 
affect the environment of another State, 
ascertain if there is a risk of significant 
transboundary harm, which would trigger the 
requirement to carry out an environmental 
impact assessment.24 
 
As iterated above the developing countries 
can start by strictly adhering to the 
environmental standards as prescribed by the 
EIA and strictly carry out its 
recommendations within their territory. 
When all of its neighbours do the same a 
common goal or a platform can be formed 
which would pave the way for a regional 
cooperation which would further facilitate 

 
24  Costa Rica Vs Nicaragura. Retrieved from: 
https://www.icj-cij.org/files/case-
related/152/18870.pdf 

transfer of knowledge and technology. Water 
governance and management is still lacking 
in most of the countries which needs to be 
addressed immediately. We have already 
seen two industrial revolutions, and are 
currently on the edge of entering into the third 
which proposes it would move away from 
fossil fuels and towards more sustainable and 
renewable energy. To start somewhere; 
scientific research &development coupled 
with change in environmental policies at 
national levels to meet international 
standards on a common ground is the need of 
the hour in order to address the existing 
transboundary watercourses crisis for a safer 
tomorrow. 
 

***** 
 

 


