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Abstract 
   

The Indian Contract Act 1872 comes under 

the ambit of Mercantile i.e. Business law. It 

falls in the category of private law and came 

into force on 1st September 1872. Contracts 

have become an essential part of our 

everyday lives, whether it is buying things 

online, availing of services, or agreeing to the 

terms and conditions when you access a 

website. Every activity, click of “I Agree” or 

a transaction is a contract, whether verbal or 

written. Therefore, this paper has been 

written to elaborate on the nuances of 

contract making and the essentials of Free 

Consent, and the effects of unlawful means. 

It is important that people are aware of the 

remedies available in instances when their 

consent has been obtained by unlawful 

means.  

 

Introduction 

 

“What we seek is the reign of law, 

based upon the consent of the  

governed and sustained by the 

organized opinion of mankind.” 

~Woodrow Wilson       

 

An agreement that's legally binding is termed 

a contract. This statement states that the 

contract has the subsequent two elements: the 

                                                           
1 The Indian Contract Act, 1872, § 2 (e). 
2  The Indian Contract Act, 1872, § 2 (b). 

agreement and also the legal obligation 

arising from the agreement. The development 

of a contract usually requires the offer, 

acceptance, consideration, and a mutual 

understanding of performing the obligations 

stipulated in the contract. 

 

Agreement: An agreement is defined in 

section 2 (e)1 of the Indian Contract Act as 

“every promise and each promise that makes 

consideration for every other” and a promise 

is a suitable proposition there, as section 

2(b)2 states; "A proposal if accepted becomes 

a promise." 

 

There are other provisions within the valid 

agreement as elaborated in section 2 (h) and 

section 103 of The Indian Contract Act, 1872: 

-Giving and receiving 

-The purpose is to create a legal obligation 

-Power of Agreement 

-Official Consideration 

-Free permission 

-Official item 

-It is not explicitly declared invalid 

 

Principles of Law 

There are several important aspects of a legal 

contract and one of them being the consent of 

the parties to the agreement must be free. If 

the consent isn't free, the contract is deemed 

void or void contingent on the character of 

the permit. 

 

As per Indian law, contractual obligations are 

agreements when they are formed with the 

free consent of the parties to the agreement 

3 The Indian Contract Act, 1872, § 10. 
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for legal consideration and proceeding. Any 

agreement entered into by the party without 

free consent are going to be void. 

 

In order to enter into a legal agreement, both 

parties to the contract must comply with the 

terms and conditions of the contract of their 

own accord to form the agreement valid and 

legally binding. Consent is defined under the 

Indian Contract Act as two or more persons 

agree after they agree on the identical thing 

within the same sense.  

 

In this paper, we will attempt to try and 

explain the meaning of the consent and also 

the various aspects of the consent viz., 

Coercion, improper influence, fraud, 

misrepresentation, and error. Any agreement 

that doesn't have a free permit as described 

above won't be valid and cannot be 

enforceable. I will be able to also attempt to 

explain how the effectiveness of the 

agreement is tormented by each of those 

factors.  

 

When two parties enter into a contract, they 

ought to give their consent. The consent of 

the parties implies that they understand the 

identical thing within the same sense. There 

must be no misunderstanding between the 

parties about the topic matter of the contract. 

Section 13 of the Indian Contract Act defines 

the term 'Consent' as Two or more persons 

are said to consent after they agree upon the 

identical thing within the same sense. Thus, 

consent involves the identity of minds in 

respect of the topic matter of the contract. 

When two persons enter into a contract 

concerning a selected person or a thing and it 

seems that every of them had a special person 

                                                           
4 Foster v. Mackinnon, AIR 1869 LR 4 CP 704. 
5 The Indian Contract Act, 1872, § 10. 

or thing in mind, no contract would exist 

between them. 

For example, A has two Maruti cars, one is 

blue and therefore the other red. He wants to 

sell his red Maruti car. B, who knows of only 

A's blue car, offers to shop for A's car for Rs. 

60,000. B accepts the offer thinking it to be a 

proposal for his red Maruti car. Here the 2 

parties aren't thinking in terms of the identical 

material. Hence, there's no consent and 

therefore the contract won't be valid. In 

Foster v. Mackinnon4, the defendant has 

imagined to endorse a bill of exchange which 

he was told was a guarantee. The court held 

that he wasn't liable as his mind didn't 

associate with that writing and he never 

intended to sign a bill of exchange. There was 

no consent and consequently, no agreement 

arose. 

 

Free Consent 

For a contract to be valid it's inadequate that 

the parties have provided their consent. The 

consent should even be free i.e., it's been 

given by the power of the parties involving 

no duress or application of force. Section 105 

of the Contract Act especially provides that 

all agreements are contracts if they're made 

by the free consent of the parties. 

Section 146 of the Act states that Consent is 

constituted to be free when it's not caused by 

(i) coercion, or (ii) undue ifluence, or (iii) 

fraud, or (iv) misrepresentation, or (v) 

mistake. Thus, the consent of the parties to a 

contract is considered free if it's not been 

influenced by any of the five factors stated 

under Section 14. As an example, X, at a 

gunpoint, makes Y assent to sell his house to 

6 The Indian Contract Act, 1872, § 14. 
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X for Rs. 50,000. Here, Y's consent has been 

acquired by coercion, and thus, it shall not be 

thought to be free. When the consent of any 

party isn't free, the contract is sometimes 

treated as voidable at the choice of the party 

whose consent wasn't free. If, however, the 

consent has been caused by mistake on the 

part of both the parties, the contract is taken 

into account void. 

There is a difference between the 2 situations 

viz., (i) when there's no free consent, and (ii) 

when there's no consent the least bit. just in 

case the consent isn't free the contract is 

voidable, at the choice of the party whose 

consent wasn't free. But, just in case there's a 

complete absence of consent, the agreement 

is void ab-initio i.e., it's not enforceable at the 

choice of the party whose consent wasn't free. 

But just in case there's a complete absence of 

consent, the agreement is void ab-initio i.e., 

it's not enforceable at the choice of either 

party. 

Coercion 

Coercion means forcibly compelling an 

individual to enter into a contract i.e., the 

consent of the party is acquired by use of 

force or under a threat. Section 157 of the 

Contract Act defines 'coercion' as “Coercion 

is ( i ) the committing or threatening to 

commit, any act forbidden by the Indian 

Penal Code; or (ii) the unlawful detaining or 

threatening to detain, any property, to the 

prejudice of any person whatever, with the 

intention of causing any person to enter into 

an agreement.” 

In other words, the consent is considered to 

be caused by coercion when it's obtained by 

                                                           
7 The Indian Contract Act, 1872, § 15. 
8 Ranganayakamma v. Alwar Setti, AIR 1889 SC 214. 

application of some pressure by either 

committing or threatening to commit any act 

forbidden by the Indian Penal Code or 

unlawfully detaining or threatening to detain 

any property.  

 

Essentials of coercion: 

1. Perpetrating any act forbidden by the 

Indian Penal Code: When the consent of 

someone is obtained by perpetrating any act 

which is prohibited by the Indian Penal Code, 

the consent is considered to be obtained by 

coercion. Committing a murder, kidnapping, 

causing hurt, rape, defamation, theft etc. are 

a number of the samples of the acts forbidden 

by the Indian legal code. 

For example, A assaults B and pressurizes 

him to sell his scooter for Rs. 2,000. In this 

situation, the consent of B is induced by 

coercion. In the landmark case of 

Ranganayakamma v. Alwar Setti8, A Hindu 

Widow of 13, was compelled to adopt a boy 

under threat that her husband’s body would 

not be allowed to be removed unless she 

adopts the boy. The widow adopted the boy 

and subsequently applied for cancellation of 

the adoption. it had been held that the 

adoption was voidable at her option as her 

consent was acquired by coercion because 

preventing the natural object from being 

removed for cremation is an offence under 

Section 2979 of the Indian legal code. 

2. Threatening to commit any act prohibited 

by the Indian Penal code: from the definition 

we can ascertain that not only the committing 

of an act forbidden by the Indian Penal Code 

could constitute as coercion but even a threat 

to commit such act would be considered as 

9 The Indian Contract Act, 1872, § 297. 
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coercion. Thus, a threat to commit an 

unlawful act to acquire consent would be an 

indication of coercion. 

For example, A threatens to beat up B, if he 

does not sell his car to A for Rs. 1,00,000. B 

consents to sell his car to A. In this case, the 

consent of B has been obtained by coercion. 

3. Threat to File a Suit: Sometimes a doubt 

may arise whether a threat to file a suit would 

be considered as coercion or not. It should be 

noted that a threat to file a civil case doesn't 

constitute coercion because it's not forbidden 

by the Indian legal code. However, a threat to 

file a suit on false charge is considered as 

coercion since such an act is prohibited by the 

Indian Penal Code. 

4. Threat to Commit Suicide:As per the 

Indian Penal Code suicide or a 'threat to 

commit suicide' aren't punishable. But, a shot 

to kill is punishable. Now, the question arises 

whether a 'threat to commit suicide' shall 

amount to coercion or not. this question was 

considered by Madras supreme court within 

the case of Ammiraju v. Seshamma10. during 

this case someone made a threat to kill, 

induced his wife and son to execute a release 

deed in favour of his brother in respect of 

certain property. 

The transaction was put aside on the bottom 

of coercion. The court held that though a 

threat to kill isn't punishable under the Indian 

legal code, it's deemed to be forbidden by that 

code. 

5. Intention of causing any individual to enter 

into an agreement: The act of coercion should 

have been done with the intention of 

                                                           
10 Chikkam Ammiraju And Ors. v. Chikkam 

Seshamma And Anr, AIR 1917 SC 578.  

persuading any individual to enter into a 

contract. The definition however does not say 

anything about by whom or against whom 

coercion may be exerted. Therefore, whether 

the act of coercion is targeted against the 

promisor or any other person in whose 

welfare the promisor is Interested, the 

consent won't be free. for instance, X 

threatens to kill Y's son, Z, if B refuses to sell 

his flat to him. Here, the threat is directed 

against Z (Y's son). So, the acceptance is 

considered to be induced by coercion.  

Similarly, it's not necessary that the threat 

should come from a party to the contract, 

threats from strangers may also be regarded 

as coercion, as an example, A threatens to kill 

B if he, doesn't sell his house to D. B consents 

to sell his house to D. Even though A is a 

Stranger to the contract the consent is 

induced by coercion. What's important, 

therefore, is that a forbidden act was involved 

to get the consent of the opposite party. 

Whether involved from the party or a stranger 

to the contract, is immaterial. 

Effect of coercion 

The effect of coercion is explained in 

Sections 1911 and 7212 of the Indian Contract 

Act. 

Section 19 establishes that when the consent 

of a party to an agreement is acquired by 

coercion, the control is voidable at the choice 

of the party whose assent was not free (also 

called aggrieved party). In other words, it's up 

to the aggrieved party to choose if they want 

to set aside the contract or execute it. If, 

however, the aggrieved party decides to 

avoid the contract, they cannot be compelled 

11 The Indian Contract Act, 1872, § 19.  
12 The Indian Contract Act, 1872, § 72. 
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to complete the contractual duties. But 

therein, he should also restore any benefit 

received by him under the contract 

for instance, A threatens to kill B if he does 

not agree to sell his house for Rs. 1,00,000 to 

A. B sells his house to A and receives the 

payments. Here B's consent was 'not free and 

if B decides to avoid the contract then he will 

need to return Rs. 1,000 which he had 

received from A. 

Section 7213 clearly establishes that if a 

person to whom money has been paid under 

coercion, must repay or return it. For 

instance, a railway company refused to 

deliver certain goods to the consignee, except 

upon the payment of some illegal charges for 

carriage. The consignee paid the illegal 

charges so as to get the products. Here he's 

entitled to recover most of the costs as they 

were illegal and excessive. 

 

Undue Influence 

The term 'undue influence' means the 

improper or unfair use of one's superior 

power so as to get the consent of an 

individual who is in a very weak position. 

Section 1614 of the Contract Act defines 

undue influence as 'A contract is claimed to 

be induced by undue influence' where the 

relations subsisting between the parties are 

specified amongst the parties is in a position 

to dominate the need of the opposite and uses 

that position to get an unfair advantage over 

the opposite. 

If we analyze this definition, two essentials of 

undue influence become clear: 

i) the relations subsisting between the parties 

should be specified in an every one amongst 

                                                           
13 The Indian Contract Act, 1872, § 72. 

one in every one of them is in a position to 

dominate the desire of the opposite, and 

ii) the dominant party should have used that 

position to get an unfair advantage over the 

opposite. 

Both the characteristics must be present 

simultaneously. The presence without the 

opposite won't invalidate the contract on the 

bottom of undue- influence. 

Examples: 

a) A, a girl gifted all her property to B, her 

spiritual guru so she may secure benefits to 

her soul in the next world. Later on, she 

disputed the validity of the gift deed. Here, 

the spiritual guru was in an exceedingly 

position to dominate the desire of his disciple 

A and by using his strong position obtained 

an unfair advantage. Hence, it absolutely was 

held that the consent of A was obtained by 

undue influence. 

b) A was stricken by a variety of ailments and 

B was treating him. B by exercising his 

influence over A as his medical attendant 

induced A to comply with paying B an 

unreasonable sum for his professional 

services. During this case, B has used his 

superior position to get an unfair advantage 

over A. Thus, you observe that undue 

influence compels someone during a weaker 

position to try and do something which he 

otherwise wouldn't have done had he been 

left unable to do the items. Undue influence 

destroys the free mind of someone and 

compels him to try to do something which is 

against his will. Thus, undue influence may 

be any mental pressure and not physical 

coercion. 

14 The Indian Contract Act, 1872, § 16. 
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Presumption of Domination of Will 

undue influence is taken into account only 

when one party is enjoying a position to 

dominate the intent or will of the opposite 

party. Now the question arises as to when a 

party to a contract is said to be in a position 

to dominate the desire of the opposite party. 

The Answer to the presented question is 

provided by Section 16 (2)15 of the Act. It 

states that “a person is deemed to be in a 

position to dominate the will of another: 

(a) where he holds a real or apparent authority 

over the other, or where he stands in a 

fiduciary relation to the other; or 

(b) where he makes a contract with a person 

whose mental capacity is temporarily or 

permanently affected by reason of age, 

illness, or mental or bodily distress.” 

i) He holds a real or apparent authority over 

the other: Instances of such cases can be  

relations between parent and child, master 

and servant, income tax officer and assesses. 

ii) He holds a fiduciary legal relation to the 

other: It means a relationship developed on 

the basis of trust and confidence. The 

category of fiduciary relationship is 

incredibly wide. It includes the connection of 

relationships such as spiritual adviser (guru) 

and his disciples, doctor, and patient, solicitor 

and client, guardian and ward, trustee and 

beneficiary, a girl and her confidential 

managing agent. It should be noted that by 

judicial decisions it's been held that undue 

influence cannot be presumed between 

                                                           
15 The Indian Contract Act, 1872, § 16(2). 
16 Sher Singhand Ors. v. Prithi Singh and Ors., AIR 

1975 All 259.    

husband and wife, landlord and tenant, and 

creditor and debtor. 

iii) He enters into a contract with someone 

whose mental capacity is temporarily or 

permanently affected due to reasons such as 

old age, illness, or psychological or physical 

distress. Such persons are easily influenced 

and hence, the law provides them protection. 

For example, A, a functionally illiterate old 

man of 90 years, physically in form however 

mentally in distress, executed a gift deed of 

his possessions in favor of B, his nearest 

relative who was taking care of his daily 

needs. The court held that B was in an 

exceedingly position to dominate the needs 

of A (Sher Singh v. Prithi Singh16). 

 

Effect of Undue Influence 

In the instance the consent of a party to a 

contract is induced by undue influence, the 

contract is voidable at the choice of the party 

whose consent has been so caused. Section 

19 A17 of the Act states the effect of undue 

influence as when consent to an agreement is 

caused by undue influence the agreement 

may be a contract voidable at the choice of 

the party whose consent was so caused. Any 

such contract could also be put aside either 

absolutely or if the party who was entitled to 

avoid has received any benefit thereunder, 

upon such terms and conditions because the 

court could seem just. 

For instance, A, a money-lender, advanced 

Rs. 100 to B, an agriculturist, and by undue 

influence, induced B to execute a bond for 

Rs. 200 with an interest at 6 percent per 

17 The Indian Contract Act, 1872, § 19(a). 

https://indiankanoon.org/doc/296490/
https://indiankanoon.org/doc/1535724/
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month. The court may set the bond aside, 

ordering B to repay Rs. 100 with such interest 

as could seem just. 

In case of coercion, if the aggrieved party 

decides to set aside the contract, he must 

return or restore the benefit received by him. 

But when a contract is avoided on the basis 

of undue influence, the court has the 

discretion to ask the aggrieved party for 

refunding the benefit either fully or partly or 

put aside the contract with no direction to the 

aggrieved party to refund the benefit. 

Fraud 

Fraud simply means a wilful wrongful 

portrayal of facts, made by a party to a 

contract with the objective to deceive the 

opposite party or to persuade them to enter 

into a contract. The term 'fraud' is defined by 

Section 17 of the Indian Contract Act as 

follows: 

"Fraud means and includes any of the 

following acts committed by a party to a 

contract or by any one with his connivance or 

by his agent, with intent to deceive another 

party thereto or his agent, or to induce him to 

enter into the contract: 

1. The suggestion, as to a fact, of that which is 

not true, by one who does not believe it to be 

true; 

2. The active concealment of a fact by one 

having knowledge or belief of the fact; 

3. A promise made without any intention of 

performing it; 

4. Any other act fitted to deceive; 

5. Any such act or omission as the law specially 

declares to be fraudulent." 

 

Elements to constitute fraud:  

1. The fraud must be committed by a party to 

the contract by or anyone along with his 

connivance, or by his agent. The fraud by a 

stranger to the contract doesn't affect the 

validity of the contract. As an example, A 

was induced to shop for shares of a 

corporation on the idea of a falsity made by 

B. B was neither the director nor the 

representative of the corporate entity, he was 

a mere stranger. 

 

Hence, A cannot set aside the contract on the 

basis of fraud because the statement was 

made by a stranger to the contract and not by 

the corporate or its agent. But, if the 

statement had been made by a director of the 

corporate, A could avoid the contract. 

 

2. The fraud must be committed with an 

intention to deceive the opposite party. as an 

example, A meaning to deceive B makes a 

falsity to him that 100 units are manufactured 

monthly in his factory, though A is aware that 

only 75 to 80 units are produced monthly. B 

is induced to shop for the factory. Here B's 

consent is obtained by fraud. 

3. There must be a portrayal or declaration and 

it must be false. To constitute fraud there 

must be some contention of facts which is 

fake and therefore the party making it knows 

that it's false. For example, A in an attempt to 

sell his scooter to B says that it's new while 

being fully aware that it's second ownership. 

A's statement is tantamount to fraud. 

Sometimes it should so happen that when a 

declaration or portrayal of facts was made it 

absolutely was true, but before the contract is 

entered into, it becomes untrue and this fact 

is thought to the party. In such a situation, it 

must be corrected. If it's not corrected, it'll 

amount to fraud. If the person making 

representation honestly believes his 

statement to be true, he can't be held 

accountable for fraud, irrespective of how ill-

advised, negligent or stupid he may have 
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been. so as to constitute fraud, the false 

representation should have been made with 

an intent to commit fraud 

The representation must relate to a fact. A 

mere opinion, an announcement of 

expression or intention, or puffing expression 

isn't treated as fraud. For instance, A says to 

B while selling his horse, "my horse is nearly 

as good as that of Y". This is often a press 

release of opinion. But, if A says that this 

horse cost him Rs. 5,000, it becomes an 

announcement of fact and if it's incorrect it 

amounts to fraud. The fraud must have 

actually deceived the opposite party. The act 

committed with the objective to deceive must 

actually deceive. The party must have relied 

there upon  to accord his consent. In other 

words, a shot to deceive the opposite party by 

which the opposite party isn't actually 

deceived isn't fraud. In Horsefall v. 

Thomos18, A had a defective cannon. so as to 

cancel it, he put a metal plug on that. B didn't 

examine the gun and purchased it. The 

cannon burst before the payment was made 

by B. B refused to pay. it had been held that 

B was certain to pay because he wasn't 

actually deceived. He would have bought the 

cannon whether or not the plug had not been 

inserted, he never examined it. Thus, it may 

be said that a deceit which doesn't deceive 

isn't fraud. 

Consequences of Fraud 

When consent to a contract is persuaded by 

fraud, the contract is voidable at the 

contention of the party whose consent was 

obtained by fraud. The aggrieved party 

usually has the subsequent remedies: 

                                                           
18 United India Insurance Co. Ltd. v. Thomas And 

Ors., AIR 2000 ACJ 1413.  

He can revoke the contract, but it must be 

done within a reasonable duration of time. the 

right to set aside the contract is, however, lost 

within the following cases: 

● When the party whose consent was caused by 

fraudulent silence had the means of 

discovering the reality with ordinary 

diligence; 

● Where the party wasn't defrauded i.e., the 

party gave the consent in ignorance of fraud; 

● Where a party to the contract, after becoming 

awake to the fraud, takes a benefit under the 

contract or affirms it in another way; 

● Where, an innocent third party, before the 

contract is rescind, acquires, for, 

consideration; some interest within the 

property passing under the contract; or 

● Where the parties can't be restored to their 

original position. 

If the party whose consent wasn't free thinks 

it proper to simply accept the contract, he 

may do so and demand its performance. The 

second para of Section 1919 provides that a 

party whose consent was caused by fraud 

may, if he thinks fit, insist that the contract 

shall be performed, which he shall be put 

within the position within which he would be 

if the representation made had been true. 

The aggrieved party can even sue for 

damages. Fraud may be wrongful conduct. 

Hence, compensation may be claimed. For 

instance, a party suffers some injury due to 

the unsound mind of the horse. If the very fact 

of the unsoundness of horse wasn't disclosed 

despite inquiry, due compensation is often 

demanded 

19 The Indian Contract Act, 1872, § 19. 
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Misrepresentation 

Misrepresentation is defined in Section 1820 

of the Indian Contract Act, 1872. The word 

representation means a depiction of a fact 

made by one party to the opposite, either 

before or at the time of creating the contract, 

with relevance to some matter essential for 

the contract, with an intention to induce the 

opposite party to enter into a contract. A 

depiction of fats, when made wrongfully, 

either innocently or intentionally, is termed 

'misrepresentation'. you recognize when the 

wrong representation is formed wilfully with 

the intention to deceive the opposite party, it's 

called fraud. But, when it's made innocently 

i.e., with an absence of intention to deceive 

the opposite party, it's termed as 

'misrepresentation'. In such a situation, the 

party making the incorrect representation 

honestly believes it to be true. for instance, A 

while attempting to sell his car to B, informs 

him that the car runs on a mileage of 18 kmpl.  

A himself believes this. Later on, B finds that 

the car runs only 10 kilometers per litre. this 

is constituted as misrepresentation by A. 

Essentials of Misrepresentation 

1. The representation should be made 

innocently, honestly believing it to be true 

and without the intention of deceiving the 

opposite party. 

2. Misrepresentation should be of facts material 

to the contract. A mere expression of one's 

opinion isn't a declaration of facts. 

3. The representation must be untrue, but the 

person making it should honestly believe it to 

be true. 

                                                           
20 The Indian Contract Act, 1872, § 18. 
21 Peek v. Gurney, AIR 1873 LR 6 HL 377. 

4. The representation must be made with a view 

to inducing the opposite party to enter into a 

contract and also the other party must have 

acted on the religion of the representation. a 

party cannot complain of misrepresentation if 

he had the means of discovering the reality 

with ordinary diligence. 

5. The false representation must are made by 

one party to the contract to the opposite who 

is misled. If it's not addressed to the party 

who is misled, then it's not a 

misrepresentation. In Peek v. Gurney21, some 

false statements were made within the 

prospectus of a corporation. A purchased 

some shares from B, the allottee, on the 

premise of a prospectus. A wanted to avoid 

the contract on the basis of misrepresentation. 

it had been held that he cannot avoid the 

contract because the prospectus was 

addressed to the primary allottee and to not 

A. 

 

Effect of Misrepresentation 

Section 1922 of the Contract Act provides that 

when consent to an agreement is caused by 

the misrepresentation, the agreement is 

voidable at the choice of the party whose 

consent was so caused. Thus, the aggrieved 

party has the subsequent two rights: 

He can rescind the contract. This right is 

accessible only in such cases where he wasn't 

in an exceedingly position to get the reality 

with ordinary diligence. 

As an example, A by misrepresentation leads 

B erroneously to believe that 500 quintals of 

indigo are made annually at A's factory. B 

examines the records of the factory, which 

show that only 400 quintals of indigo are 

22  The Indian Contract Act, 1872, § 19. 
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produced. After this observation, B proceeds 

to purchase the factory. Here, the contract can 

not be avoided by B on the basis of 

misrepresentation. 

If the aggrieved party deems it to be 

appropriate, he may accept the contract and 

demand upon its performance. He may 

compel the opposite party to place him in a 

position which he would have enjoyed if the 

representation made had been true. 

Loss of Right to rescind the contract: The 

party whose consent was caused by 

misrepresentation can avoid or rescind the 

contract. However, this, right is lost in the 

following instances: 

1. If he could discover the reality with ordinary 

diligence. 

2. If his consent isn't induced by 

misrepresentation. 

3. If he, after coming to grasp about the 

misrepresentation, expressly affirms the 

contract or acts in such a fashion which 

shows that he has accepted it. 

4. If, before the contract is rescinded, the third 

party acquires some right within the subject 

matter in straightness and for a few 

considerations. 

5. If the parties can't be restored to their original 

position. 

Mistake 

According to Section 2023, mistakes may fit 

in two ways: 

A mistake within the minds of parties is 

specified that there's no genuine agreement 

the least bit of sense. There could also be no 

consensus and idem i.e. the meeting of two 

                                                           
23  The Indian Contract Act, 1872, § 20. 

minds, i.e. there could also be an absence of 

consent. The offer and acceptance don't 

coincide and thus no genuine agreement is 

constituted between the parties. 

There could also be a real agreement, but 

there may arise a mistake on a matter of fact 

referring to that agreement. 

Mistake of Law 

This mistake may relate to the error of the 

Indian laws, or it may be a misarticulation of 

foreign laws. If the mistake is concerning 

Indian laws, the rule is that the ignorance of 

the law isn't a decent enough excuse. This 

means that the parties to the contract cannot 

claim that they were unaware of the laws as a 

reasonable argument for the mistake. 

The Contract Act says that no party shall be 

allowed to assert any relief on the grounds of 

ignorance of Indian law. This may also 

include a wrong interpretation of any legal 

provisions. 

However, ignorance of foreign law isn't given 

identical treatment. Ignorance of the foreign 

law is given some leeway; the parties don't 

seem to be expected to understand foreign 

legal provisions and their meaning. So, a 

blunder of foreign law is of course treated as 

a blunder of fact under the Indian Contract 

Act. 

 

(a)Mistake of Fact 

Then there's the opposite kind of mistake, a 

slip of fact. This is often when both the 

parties misunderstand one another leaving 

them at a crossroads. Such a slip may be due 

to a mistake in understanding, or ignorance or 
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omission, etc. But such a mistake is rarely 

intentional, it may be an innocent oversight. 

These mistakes can either be unilateral or 

bilateral. 

(b)Bilateral Mistake 

When both parties of a contract are under a 

mistake of fact necessary to the agreement, 

such a blunder is what we call a bilateral 

mistake. Here both the parties haven't 

consented to the identical thing within the 

same sense, which is the definition of 

consent. Since there's an absence of consent 

altogether the agreement is void. 

However, to make an agreement void the 

mistake of fact should be about some crucial 

undeniable fact that is vitally important to the 

contract. So, if the error is about the existence 

of the topic matter or its title, quality, 

quantity, price, etc then it would be 

considered as a void contract. But if the error 

is of something inconsequential, then the 

agreement is not considered void, and also 

the contract will remain intact. 

For example, A agrees to sell to B his buffalo. 

But at the time of the agreement, the buffalo 

had already died. Neither A nor B was 

attentive to this. and then there's no contract 

in any respect, i.e. the contract is void thanks 

to a slip-up of fact. 

(c)Unilateral Mistake 

A unilateral mistake is when just one party to 

the contract is under a blunder. In such a case 

the contract won't be void. So, the Section 

2224 of the Act states that simply because one 

party was under a slip-up of fact the contract 

won't be void or voidable. So, if just one party 

                                                           
24  The Indian Contract Act, 1872, § 22. 

has made an error of fact the contract remains 

a legitimate contract. 

However, there are some exceptions to the 

current situation. In certain conditions, even 

a unilateral mistake of fact can cause a void 

or voidable agreement.  

When Unilateral Mistake is on the character 

of the Contract: In such a case the contract 

will be held as void. It was observed in the 

instance of Dularia Devi v. Janardan Singh25. 

Here an illiterate woman put her thumb 

impression on two documents thinking they 

were identical. She thought the document 

was to give some property to her daughters. 

But the opposite document was a 

procurement deed to defraud the ladies out of 

more of her property. This contract was held 

void by the courts. 

 

When the mistake is concerning the standard 

of the Promise: There was an auction being 

held by A to sell hemp and tow. B thinking 

the auction was just for hemp, mistakenly bid 

for a tow. The number bid was on par for 

hemp but very high for a tow. Hence the 

contract was held voidable. 

Mistake of the Identity of the Person 

contracted with: as an example, when A 

wants to enter into a contract with B but 

mistakenly enters into a contract with C 

believing him to be B. 

Effect of Mistake 

While discussing various kinds of mistakes, 

the repercussions of every kind of mistake 

have been clearly stated. It can be 

summarised as follows: 

25 Smt. Dularia Devi v. Janarda Singh & Ors., AIR 

1990 SCR (1) 799. 
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1. If both the parties to a contract are under a 

mistake regarding the facts which are 

absolutely vital to the agreement, the 

agreement is considered to be void. 

2. The contract isn't void in most cases of 

unilateral mistakes. But, in the instance 

where the unilateral mistake crosses the 

actual consent of the parties, the agreement is 

said to be void. 

3. Any person who has received any advantage 

under such agreement is guaranteed to restore 

it or to create compensation for the same, to 

the person from whom it was received. 

4. A person to whom cash has been paid or 

anything delivered by mistake must 

reimburse it. 

 

Conclusion 

 

“He alone is free who lives with free 

consent under the entire guidance of 

reason.” 

~Baruch Spinoza 

In the course of our everyday lives, we 

engage in several contracts whether it is 

buying things online, availing of services, or 

agreeing to the terms and conditions when 

you access a website. Contracts have become 

an everyday activity in today’s age. Every 

activity, click of “I Agree” or a transaction is 

a contract, whether verbal or written. For as 

long as law as a subject has existed, several 

jurists and scholars have tried to define what 

a contract is but it is difficult to truly 

encapsulate the nuances of its essence in a 

single definition. “An agreement which is 

enforceable by law is a Contract” this 

definition means that an agreement is only 

considered a contract when the essentials laid 

out by law are satisfied. 

One of those essential conditions is the 

existence of Free Consent. Consenting to the 

obligations to the contract must mean the 

same thing in the same sense. However, mere 

consent is not enough to consider a contract 

enforceable, the parties to the contract must 

provide their consent freely and voluntarily.   

The term free and voluntary consent 

establishes that the consent provided must be 

in the absence of coercion, undue influence, 

fraud, misrepresentation, or mistake.  

Section 16 defines Undue Influence as the 

improper or unfair use of one's superior 

power so as to get the consent of an 

individual who is in a very weak position. 

Section 17 defines fraud as a wilful 

representation of a fact that is false but 

pertinent to the contract to deceive the other 

party to a contract. Section 18 defines 

misrepresentation as a depiction of the fact 

that is false which is made innocently to 

induce the party to enter into a contract but 

without the intention to deceive the other 

party. Section 20, 21, and 22 of the Act define 

mistakes and establish that mistakes may 

work in two ways: Mistake of Law and 

Mistake of Fact. 

The consideration while forming these 

principles was to ensure that the judgment of 

a party entering into a contract was not 

clouded or influenced. Consent obtained 

under any of the above conditions creates the 

potential to declare the contract as void. 

Consent essentially means a meeting of 

minds on an agreement. If the intention 

behind the purpose of the contract is not 

similar then the consent is not considered to 

be free.  

***** 


