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Abstract 

The Nuremberg, Tokyo and crime of 

aggression, where both IMT at Nuremberg 

and IMTEF at Tokyo in waging a war of 

aggression considered as core element which 

known crime against peace. Over the seven 

decades the Nuremberg made International 

criminal court which has finally jurisdiction 

over the crime of aggression. The early 

perception of the trial about crime of 

aggression and judges was appointed and for 

Tokyo tribunal authorizes by general 

Dougles Mac Arthur as Supreme Court 

commander for the Alien power. How Tokyo 

trial was the example for ex post facto law. It 

was seen that war of aggression was never 

defined or punished. The ex post facto issues, 

international military tribunal makes it peace 

with crime against peace. The chain of crime 

theory where linking of illegal war to crime 

of murder included in international military 

tribunal far east plays a ‘follow the leader’’. 

The argument was happened at Nuremberg 

and Tokyo about the self-defence in the war. 

How crime of aggression was not has 

jurisdiction and later article 16 specified the 

meaning of crime of aggression which 

considered as leadership crime but not 

clarified what is organizer or leader or 

adequate meaning of crime of aggression. 

                                                             
1 
https://crimeofaggression.info/documents/6/1948_To

kyo_Judgment.pdf 

The evolving definition and nature of crime 

of aggression. How after 1st World war as 

under Versailles treaty of 1919 defined the 

crime of aggression. The article 6(a) of 

Nuremberg and article 5 (a) Tokyo charter 

defined crime against peace. William Webb 

president’s judgement and its significance for 

the Tokyo trial. The significance of the 

Tokyo trial explained. How Tokyo trial then 

and now; the Japanese domestic context of 

the international military tribunal for the far 

east. The Tokyo Tribunal and crime of 

aggression relation. The final judgment of the 

far east case. 

 

Key word- evolving definition, Reason of 

Judgment, role of Tokyo Tribunal, final 

judgment.  

 

Introduction 

During the early period the Nuremburg trials 

on post World War II, definition, jurisdiction 

and nature of crime of aggression were delay 

the codification till 2010 and after that parties 

of International criminal Court set 

amendment to implement which solidified 

the definition of crime of aggression. There 

was legal debate and history related to crime 

of aggression and Rome Statute. The crime of 

aggression is “planning, preparation, 

initiation or execution by a person in a 

position effectively to exercise control over 

or to direct the political or military action 

of a state, of an act of aggression which, by 

the character, gravity and scale, 

constitutes a manifest violation of charter 

of the United Nation”1 As crime against 

peace were similar in Tokyo tribunal where 

they tried those who were parties to the 

criminal conspiracy or who just had the 

https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
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knowledge. The attempt was made further to 

clarify the meaning of aggression after the 

Nuremburg and Tokyo trial It basically gives 

raise to International responsibility.  

By the consensus non-binding UN General 

Assembly resolution in 1947; “A war of 

aggression is a crime against International 

peace. Aggression gives rise to International 

responsibility”. The argument was made by 

the International Law Commission that the 

meaning of aggression was concerned only 

with state, and not individual. The question 

was made that, is there guide for Security 

Council as opposed to judicial use. The crime 

of aggression requires that it should be 

committed by a person who is in position to 

control or direct the military or political 

action of the state. The meaning of crime of 

aggression is narrowing where it is presumed 

that lower level military and soldier not fall 

under this category and which also prevent 

the International Criminal Court to prosecute 

suspected perpetrators. So the crime of 

aggression basically refers as leadership 

crime; who can fulfil the requirement of 

being leader of the state2.  

 

The limitation for International Criminal 

Court where the suspected aggression takes 

place by individual or in a territory from state 

has not ratified provision of Non-State parties 

commit act of aggression in other State 

territory who is party then International 

Criminal Court cannot prosecutes the other 

State.  

 

3. Objective 

                                                             
2 https://nyujilp.org/wp-

content/uploads/2019/01/NYI104.pdf 
3 
https://crimeofaggression.info/documents/6/1948_To

kyo_Judgment.pdf 

1. To highlight the lessons from the Tokyo 

Tribunal related to defendant selection.  

2. The Consequences and biasness of the 

Tokyo Trial  

3. The reason of the judgment given in Fast 

east case related to crime of aggression. 

4. To highlight the External influence in 

Tokyo trial. 

5. The challenges and results of war crime in 

Tokyo trial.  

 

4. Review of Literature 

Article- The crime of ‘Aggression’: Does its 

narrow definition and limited jurisdiction 

affect criminal responsibility at the 

International level- Georgia Abbott- 

planning, preparation, initiation or execution 

by a person in a position effectively to 

exercise control over or to direct the political 

or military action of a state, of an act of 

aggression which, by the character, gravity 

and scale, constitutes a manifest violation of 

charter of the United Nation. 

 

Article- army Library Law Branch- Judgment 

of the international military tribunal for the 

far east. 3 

 

Article- The crime of aggression: The United 

States perspective- Yale law School- By the 

consensus non-binding UN General 

Assembly resolution in 1947; “A war of 

aggression is a crime against International 

peace. Aggression gives rise to International 

responsibility”. 4The argument was made by 

the International Law Commission that the 

meaning of aggression was concerned only 

with state, and not individual. 

4 

file:///C:/Users/hp/Downloads/h_koh_the_crime_of_

aggression-_the_united_states_perspective.pdf 

https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
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Article- prosecuting the crime of aggression 

at the international criminal court: lessons 

from the Tokyo tribunal- the definition of 

crime of aggression and defendant charge 

with the crime of aggression 5 

 

Book- The Tokyo Tribunal- perspective on 

law, History and Memory- Viviane E. 

Dittrich, Kerstin von Lingen, Philipp Osten 

and Jolana Makraiová- The meaning of crime 

of aggression is narrowing where it is 

presumed that lower level military and 

soldier not fall under this category and which 

also prevent the International Criminal Court 

to prosecute suspected perpetrators. So the 

crime of aggression basically refers as 

leadership crime; who can fulfil the 

requirement of being leader of the state.  

 

Article-Beyond Victor’s Justice- The Tokyo 

War Crimes Trial Revisited- The different 

challenges faced in prosecution of war crime 

at Tokyo Tribunal. 6 

Research Problem 

The laws on crime of aggression are strict and 

stringent in nature, but there are still 

challenges occurring against it which makes 

it hard for the mechanism to function 

effectively. The problem rise because of the 

unrepresentative and biased judges in the 

Tokyo trial.  

5. Research Question 

1. Whether the Trial at Tokyo Tribunal 

arguably tainted and focused more on focus 

on individual rather than State? 

2. Whether there was biased and 

unrepresentative Judges in Tokyo Tribunal? 

                                                             
5 

file:///C:/Users/hp/Downloads/PROSECUTING%20
THE%20CRIME%20OF%20AGGRESSION%20AT

%20ICC-%20TOKYO%20TRIBUNAL.pdf 

 

6. Hypothesis 

The show trial is design and trial 

management focused more on external 

observers which is beyond the courtroom 

rather than justice to individual.  

 

7. Research Methodology  

The Research is Doctrinal Method and 

various reports of committee, article, 

journals, 

Book and Act has been considered. 

 

Chapter 2  

The crime of aggression at the time of 

Tokyo Trial 

2.1 The Grounds behind prosecuting aggression 

The rationales for prosecuting crime of 

aggression basically fall under two categories 

i.e peace arguments and justice arguments. 

The peace arguments put forward that 

punishing subset of leaders of the country for 

get going conflict first place has socially 

beneficial effects the international 

community and the state. The main 

controversy about these two aims is whether 

specific situation need trade-offs between the 

two or whether they reinforce each other. To 

the retributive and deterrent goals of criminal 

punishment, the crime of aggression of 

prosecution has educational or 

communicative aspect consensus responsible 

for a war and armed conflict.  

 

2.2 Tokyo Tribunal Institutional Structure 

On September 2, 1945, the legal basis for 

holding Tokyo Tribunal appear as Japan’s 

submit to the aliens was signed. The time 

Japan’s has signed Potsdam declaration the 

6 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-

FF7E-4CF0-90B0-
F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 

https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
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right of aliens was recognised to try the 

Japanese individual as war criminals. It was 

seen that many war criminal occurred in the 

Japan’s territories has occurred but in central 

Tokyo held by the Tokyo Tribunal open to 

spectators was most public and largest of 

these events. The Tokyo Tribunal aimed to 

hold responsible of individual not only for 

class B and C war crimes which is prisoner of 

war and crime committed against civilian but 

also for crime related to waging of war of 

aggression or class A war crimes.  

For criminalizing aggression the legal basis 

has been in roots of many international 

conventions like in Hague Convention 1899 

where state is to seek solution in peaceful 

manner before resorting to force. In League 

of Nations of convention 1919 is to prevent 

war recourse during the period of 

international disputes and also in Kellong-

Briand Pact 1928 renounced and condemned 

recourse of war as Japan’s ratified and signed 

all these treaties. 7 

 

The time of the Nuremberg Trial, it was 

argued by the allies that prohibition on use of 

force was international customary law but the 

Tokyo and Nuremberg was criticized the 

enforcement of ex post facto law that given 

State acts of aggression never been 

prosecuted as a crime. As the Tokyo Tribunal 

consisted of prosecutors and judges from 11 

countries belong with those secured Japan’s 

surrender –China, United States, Britain and 

soviet union- and American forces and 

British Allies: New Zealand, Canada, 

Philippines, France and Netherlands. Each 

country has sent one judge in accordance 

with Tokyo Tribunal which was basically 

modelled after the Nuremberg Charter. 8 The 

team of Japanese lawyer consisted as defence 

                                                             
7 https://nyujilp.org/wp-

content/uploads/2019/01/NYI104.pdf 

which was assisted by 12 American lawyers. 

The difficulties in coordinating international 

prosecuting at Nuremberg than the Far 

Eastern Commission decided that the single 

Chief prosecutor will be led at Tokyo an 

International Prosecution section.  

 

2.3 Relevant lessons from the Tokyo Tribunal 

related to defendant selection and securing 

Documentary Evidence 

 

The defendant convicted for class A at the 

Tokyo Tribunal were supposed to take whole 

responsibility for crime of aggression of 

Japan’s but because of the less rationale for 

defendant inclusion for trial and exclusion of 

others, the decision of prosecutors to try and 

indict basically upon Tribunal’s legitimacy 

for the Japanese people. It was stated that 

ICC prosecution to be selected from military 

and political leaders of the aggressor state as 

Tokyo prosecution did. As definition of 

aggression being more restrictive which 

basically cabins the scope of prosecution but 

nonetheless will be difficult to decide who to 

prosecute which require insight into state 

civil-military and political structures.  

 

In further the ICC prosecutors was aware that 

selecting any unrepresentative defendants 

group will undermine the aim of peace 

building of their enterprise. The difficult in 

investigation as the prosecution in the Tokyo 

Trial has only selected limited defendants as 

a representative in phase of war. Around 28 

defendants were selected from one hundred 

class A at Sugamo as not necessarily the most 

prominent suspect or has evidence against 

them. The most important that prosecutor 

considered time limitation and resource and 

not intend the Tokyo Trial to serve the justice 

8 https://nyujilp.org/wp-

content/uploads/2019/01/NYI104.pdf 

https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
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to all who were involve in the war planning. 

The British prosecutor Arthur Comyns-carr 

take an initiative to select the first group of 

28 as representative group on the aim of 

securing the ruling waging and planning of 

aggressive war as criminal act. 9 

 

The prosecution chose the defendant under 

assumption that there was many more trial in 

class A after the initial trial. The initial trial 

was supposed to wound to close in two year 

but the immediate post war between Soviet 

Union and United State rise the tension and 

has subsided. After that the force occupying 

defunded ongoing democratization which 

includes prosecution of war crime and this 

redirected resources into anti-communist10. 

So, because of this purge the policy led hasty 

on Tokyo Trial’s proceedings and ran out of 

funding because of which most of suspect at 

sugamo were released without being tried.  

 

The perspective of Japanese the figures for 

trial selection to appear was totally random 

and even the punishment. It was also not clear 

about the trial of twenty-five men and other 

seven cases for death sentence. And other 

prominent figures just walked free without 

any charges.  

Some of paroled convicts and suspects 

regained political power and reenetred public 

life as their trial never happened. So, the 

whole effort was pointless and public 

acceptance of trail authority for attributing 

blame of the war. With the perspective of the 

public, trial which account the Japan toward 

war of aggression was seemed incomplete 

because the person for whom the military 

fought was not part of the proceedings. Also 

                                                             
9 https://nyujilp.org/wp-

content/uploads/2019/01/NYI104.pdf 
10 https://nyujilp.org/wp-

content/uploads/2019/01/NYI104.pdf 

two of the judges wrote different opinions not 

agreed with the judgment. The decision was 

taken not to try emperor at the Tokyo trial 

also makes Japanese difficult to understand 

whether Tokyo tribunal is fully determined 

who was culpable. It was recognized that 

most of political force comprising with the 

Tokyo tribunals aim was out of control of 

prosecutors.11  

 

The prosecutor to decide the Tokyo trial to 

select the leaders to prosecute for war crime 

was great deal to do. The crime of aggression 

of responsibility ascribed to many individual 

within a government and the leader who 

failed to oppose. It was considered 

impossible to prosecute everyone who played 

role in acts of aggression. In the Tokyo Trial 

was not easy to exclude any political figures 

for crime of aggression. 

 

The second lesson from Tokyo trial is any 

allegation on war of aggression must be 

mobilize as documentary evidence in the 

decision making leading to war. The 

important of establishment of record of 

atrocities happen in the war and record of 

person who was responsible. At the Tokyo 

Trial, there was lack of documents which led 

to strategies of prosecutorial in trying to link 

with defendant together in conspiracy. As it 

was easier for the Nuremberg to builds the 

case of acts of aggression than in Tokyo trial 

prosecution. The reason why it was easier for 

the Nuremberg trial because there was 

centralized power and the policy decision 

attributed to Hitler as chairman of Nazi party 

and his cabinet. But the Tribunal of Japan had 

assessed the most complex structure of 

11 https://nyujilp.org/wp-

content/uploads/2019/01/NYI104.pdf 

https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
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government and considered a longer time 

period. Also throughout the time period till 

1930 there was frequent change in the power 

in the Japanese government. From the period 

of 1928- 1945 there seventeen times changes 

in Japan’s cabinet. The most of the internal 

document was destroyed by the Japan’s 

government within the two-week between 

surrender and beginning of occupation. At 

Tokyo tribunal the twenty-eight defendant 

was selected for new crime of aggression 

who was involved in Japanese expansionism 

but there was not a single defendant had been 

in the government during the period of from 

1931 to 1945. 12 

 

2.4 The focus on individual rather than State 

 

The mistake of Tokyo tribunal use of rhetoric 

by Chief prosecutors which made it seem like 

nation of Japan was on trial and the argument 

was that Japan was not at fault. The 

individual was targeted for crime of 

aggression for the actions of the State and the 

intention was deter the leader from 

contravening under Article 2(4). If the State 

have knowledge that their State is party to 

ICC or liable for aggression by the Security 

Council than in such case they can be 

personally liable for the order of act of 

aggression against any other State. The 

Tokyo Tribunal and Nuremberg Tribunal 

main aim is to foster for the same deterrence. 

 

The international judicial proceedings in 

year-long made a clarification that at the time 

of World War II was because of the 

individual leader decision and not the entire 

action of Germany and Japan population. So, 

punishing specific leaders and allies hope 

                                                             
12 https://nyujilp.org/wp-
content/uploads/2019/01/NYI104.pdf 

that population to move peacefully to the 

future. But in the Tokyo Tribunal the public 

was perceived that individual was not trying 

by the Tribunal but the entire nation of the 

Japan.  

 

The Tribunal conflicted with aim of the 

individual responsibility for war of 

aggression with the innocent population. It 

was suggested by the Tokyo tribunal that 

perception of entire State on trial can led to 

revisionist backlash and would be against the 

aim of ICC in prosecuting acts of aggression. 

In the two source belief that Tokyo Tribunal 

was not trying for the individual for acts of 

aggression; as the first one was the rhetoric of 

chief prosecutor. The Chief prosecutor 

Joseph Keenan in his opening statement said 

that Japan declared was on civilization. The 

Tokyo Trial was part to battle to preserve the 

whole world from destruction. It was not 

limiting the mechanism to determine the 

innocence and guilt for the accused which led 

to sense that Japanese that entire Japan itself 

was on trial.13  

 

The main aim of the Tokyo Tribunal was to 

establish for posterity sake that Japan was 

responsible for the fault for acts of aggression 

which led to war with United States. The 

Tribunal’s rhetoric by the infiltrated by this 

mission and contribute to that the entire Japan 

nation was on trial. As one of the trial where 

Japanese was Keenan’s cross-examination of 

Tojo Hideki who was the Prime Minister of 

Japan for year 1941-1944 give the argument 

that Japan waged war in self-defence and he 

was stumbled in all the question where Tojo 

was more articulate the defending.  The 

contribution of Tojo cross-examination was 

13 
https://crimeofaggression.info/documents/6/1948_To

kyo_Judgment.pdf 

https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://nyujilp.org/wp-content/uploads/2019/01/NYI104.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
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of sense that Japan as a nation was on trial for 

waging war of aggression. In the end Judge 

Radhabinod pal’s was of view that it not fair 

to put the J+apan nation on trial and wrote the  

dissent to the Tokyo Tribunal that every 

defendant was not guilty for waging of 

aggression of war. His dissent was backed 

with the one of trial judges that Japan should 

not be prosecuted for war of aggression 

because the aggression was not considered as 

crime when Japan committed it and 

prosecution constitute ex post facto law. The 

decision of Pal’s decision published as 

“Japan is not Guilty” extremely popular and 

still be celebrated. 14 

 

       Chapter 3 

3.1 The results and challenges of war 

crime in Tokyo Trial. 

 

The Tokyo Tribunal for members of the 

International prosecution presented 

opportunity to purse the Japanese leader for 

criminal liability not only for acts of 

aggression but also for war crimes 

accompanied the Japanese conduct of war. 

The significance of war crime prosecutor was 

not appreciated by the Joseph Keenan who 

served as Chief Prosecutor of the 

international prosecution section. He made 

commitment towards the preparation for 

evidence related to war crime rather than 

other categories of crime. He regarded the 

phases of war crime as obstacle to the 

expeditious trial proceeding and considered 

responsible. The prosecution case on crime 

against peace was on completion and he 

                                                             
14 

https://crimeofaggression.info/documents/6/1948_To

kyo_Judgment.pdf 
15 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-
FF7E-4CF0-90B0-

proposed to other Allied prosecutors to drop 

the war crime to save the time.15  

 

This proposal was opposed by Lopez and 

Mansfield whose phase was directly effect by 

proposal of Keenan’s. The argument was 

made that their own as well as other countries 

attached great important to the crime in 

relation treatment of civilians and prisoners 

of war. As other Allied prosecutor accepted 

that to give up on war crime in the last stage 

would be more injurious. So, in the end 

retract the proposal and allow the war crime 

to phase to proceed as planned by Keenan. 

This was consider as watershed moment after 

the confrontation in Tokyo Trial as the 

Voluminous material evidence was allowed 

by the Chief Prosecutor for Japanese war 

crime to make it to the courtroom and 

consider it as integral aspect of the Tokyo 

trial record. The no finding was made on 

Crime against humanity by Tokyo Tribunal 

instead cases of atrocity documented as war 

crimes. 16 

 

The first thing that prosecutor faced 

challenges in relation of securing evidence of 

criminal as the document destruction that 

Japanese government had effecting 

demobilisation. Some material evidence was 

presented during the court proceedings that 

attested of government initiated obstruction. 

The confidential document was destroyed 

immediately by fire and no original telegram 

was available to the Tribunal. Hence, the War 

Ministry order the destruction of the telegram 

as result no copy survived in the war. The 

F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 
16 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-

FF7E-4CF0-90B0-
F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 

https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
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directive was made by Tokyo Tribunal to 

Armies in Korea, Japanese, Manchuria, Hong 

Kong, Malaya, Manchuria and Java made 

following instruction: 

 

“Personnel who mistreated prisoners of war 

and internees or who are held in extremely 

bad sentiment by them are permitted to take 

care of it by immediately transferring or by 

fleeing without trace. Moreover, documents 

which would be unfavorable for us in the 

hands of the enemy are to be treated in the 

same way as secret documents and destroyed 

when finished with.”17 

 

In the word of Alan Mansfield explained that 

the atrocities were not committed randomly 

but effort of Japanese for which the Central 

government member were accountable. The 

Alan said that the treatment of similarity 

throughout the occupied territories by 

Japanese lead to mistreatment and not 

independent acts of individual Japanese 

soldiers and commanders but general policy 

of government Japan and Japan force.  

 

The other challenge faced by the prosecution 

in developing the war crime charge with the 

application of criminal negligence theory and 

it is still not tested doctrine in relation to 

civilian in position of authority. It has been in 

World War II Geneva and Hague Convention 

that; “prisoners of war are in the power of the 

hostile government but not of the individual 

or crops who capture them18”. 

 

3.1 The Reason Tokyo Military Tribunal 

called as Show Trial. 

 

                                                             
17 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-

FF7E-4CF0-90B0-
F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 

The label “show Trial” applied to 

international criminal trial and at the Tokyo 

International Military Tribunal for Far East 

initially took the self-criticism as at the trial 

of war time of Japanese leaders for war crime 

and crime against peace by allied powers was 

show trial.  

 

The reason why trial of the Tokyo was tainted 

and gives the important to grows the criticism 

of international criminal law. In 1990 the 

euphoria coalesced for the reinvigoration of 

international criminal law which faded the 

contradiction within the international 

criminal law. This has itself question the 

rationale of international criminal law. 

 

The criminal trial are consider as show trial 

reason that they are public attempts to reach 

a fair pronouncement but some particular 

trial carry the pejorative use of the “show 

trial”.  

 

The Jeremy Peterson identified the Show trial 

characteristics and also understands the 

scripted outcome. The main focus was to 

reduce the risk in show trial in the outcome 

and also on conduct of the trial. Through the 

control of executive power the set piece trial 

was developed for the tribunal establishment, 

oversight its conduct, officers appointment 

and control of the jurisdiction. There were 

manipulation in the independence of the 

court, evidence and rules of criminal process 

engaged in basically to achieve the desired 

outcome. It was elaborated by the Peterson in 

particular failing of procedure of show trial; 

there was denial of defendant right to explain 

his or her side, denial of the right to be heard, 

18 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-

FF7E-4CF0-90B0-
F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 

https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
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denial of counsel, denial of the right to 

challenge the evidence of prosecution and 

denial to public access.  

 

                                       Chapter 4  

4.1 The biased and unrepresentative 

Judges in Tokyo Tribunal 

 

The important of Peterson’s show trial 

feature is lack of judicial independence and 

prime facie was against Tokyo Tribunal as all 

victor nations was drawn by the judges 

without neutral decision. The selection of 

state Judges was clear bias in Webb acted for 

Australia in investigation of war crime and 

US judge General Myron Cramer 

replacement and Judge Delfin Jaranilla from 

the Philippines. The Majority of members 

showed biasness also during the trial as by the 

Judge Roling pointed that there was no 

evidence found for aggressive intention on 

Soviet Union part against Japan or Germany 

despite that the accused was denying the right 

to prove such aggressive intention.19  

 

There was judicial contempt for the process 

as there was absent of important part of 

defence-evidence. The bench was fall apart in 

the trial as defence challenging the court 

jurisdictions but Judge President Webb 

attempt to justify the position of allied in 

natural law in his draft judgments. There was 

damage of show trial because of the faltering 

Allied control of the executive of the 

design20.  

 

4.2 A Trial on crime of aggression  

                                                             
19 

https://crimeofaggression.info/documents/6/1948_To

kyo_Judgment.pdf 
20 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-
FF7E-4CF0-90B0-

 

The condition of the trial was presumes of the 

correctness of military and political context 

in East and Southeast Asia; non-acceptance 

of Japanese aggression have conduct open 

allied to criticism. The opening question 

asked that whether aggression was 

considered as crime at the time Japanese 

acted. The Pal’s criticise the lack of legal 

authority and commented that “only lose war 

was a crime”. He noted that due process in 

the service of an invalid criminal offence. 

The Webb of view that SCAP could not 

legislate the international through any charter 

and consider natural law as solution in his 

draft opinion argument made that death is not 

appropriate for conviction of crime against 

peace. The disintegrative introduced into the 

trial was response of the judicial21. 

 

The historical investigation of the Tokyo 

Tribunal’s related to Japanese aggression 

tried to explain why the war was began and 

gave sense that it was causal pressure of 

political leadership and Japanese high 

command. 

 

4.3 How Tokyo trial then and now: the 

Japanese domestic context of the 

International Military Tribunal for Far 

East.  

The three period of post-war Tokyo trial in 

Japan was explained and the Tokyo trial was 

consider as recent mini-series Tokyo saiban 

which portrayed the political game between 

allied power for which people of Japan were 

absent largely or consider irrelevant as their 

F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 
21 https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-

FF7E-4CF0-90B0-
F47C4C2D9EAB/283891/Totanichapter_correctversi

on.pdf 

https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
https://www.icc-cpi.int/NR/rdonlyres/A9B8696D-FF7E-4CF0-90B0-F47C4C2D9EAB/283891/Totanichapter_correctversion.pdf
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leader was accused of war time. The kind of 

absence is regrettable reason because it 

prevents to understand the role of the Tokyo 

trial beyond its own political logic and 

internal legal. Tokyo Trial also had large 

range of social, symbolic and cultural 

meaning in Japan which cannot abstracted 

from the Japan’s historical and domestic 

context.  

 

The meaning has been evolved in relation 

with the reform of domestic as well cultural 

and intellectual introspection during the 

occupation and release the war criminals 

convicted in small trial since there was on-

going debate about the meaning of war. It is 

clear that show trial orchestrated in all these 

periods in the occupation time so the credible 

story would not be told. As that period not 

consider credible as transparently which was 

attached to wide propaganda of early day 

occupation and because of its assumption 

were questioned at home and overseas.  

In addition the show trial story was told about 

impartial punishment of leaders and heinous 

crimes responsibility basically not matched 

with the stories of others punished for war 

crimes: convicted under so-called class B/C 

war criminals came home with the flawed 

trials stories and terrible overseas prisons 

conditions. Also they felt that rather than a 

few wartime leaders, being made to bear 

brunt of Japan’s war guilt.22  

 

It was broader context that not just in the 

courtroom we can understand the wider 

meaning of the Tokyo trial; according to 

Yokota in 1948, the lessons of the trial 

transcended the importance of precise 

legality. 

                                                             
22 
https://crimeofaggression.info/documents/6/1948_To

kyo_Judgment.pdf 

 

1. Conclusion 

The chapter also include the prosecution case 

against the accused, prosecution contention 

and tribunal finding at Tokyo trial. So, in 

doing this it move away the already existing 

framework of analysis of US leadership and 

its prosecutorial priority. The Tokyo Trial 

served as little more than follow-on from the 

Nuremberg trial in that limited contributions 

of judges on jurisprudential matters was 

unqualified adherence to the Nuremberg 

Judgment. The American prosecution team 

failed to secure a conclusive ruling about the 

Japanese violation of Hague Convention III. 

Also they failed to secure the Tojo death 

penalty on the account of his authorisation for 

the aggressive war launch against the U.S. 

The tribunal sentencing practice rather 

suggests that multiple convictions on war 

crimes determined Tojo’s capital 

punishment.  

The Tokyo Trial as a war trial was opposed 

to a war trial focused on charge of crime 

against peace. In certain constraints at Tokyo 

are narrow mandate of the Tribunal and the 

dearth of Japanese government and military 

records- compelled the prosecution to 

grapple with the existing international law 

and flesh out how civilian and military 

leaders of the government could held to be 

accountable for mass atrocity. Also force to 

articulate the Tokyo Trial own view about the 

issue of leadership responsibility and the 

main question rise whether the Tokyo 

judgment will stand up to the test of history. 

The Tokyo Tribunal is consider to be one of 

the most complex issue related to individual 

responsibility of state leadership and to 

explore the applicable legal principle.  

 

https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
https://crimeofaggression.info/documents/6/1948_Tokyo_Judgment.pdf
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