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Introduction 

“I disapprove of what you say, but I will 

defend to the death your right to say it.” 

-Evelyn Beatrice Hall 

 

Freedom of speech and expression is the 

lifeblood of a society, as it is the basis of 

every human right and the root of human 

nature. The concept of free speech is a highly 

sensitive issue, especially in today’s era. This 

goes back a long way and has been of grave 

importance in ancient Indian times.  

 

Known to a few, the Rig Veda1 which is the 

oldest known Vedic Sanskrit text clearly 

states, “Let noble thoughts come to us from 

all sides.” Now one might argue that only the 

‘noble’ thoughts have to be considered here, 

but if one looks at it from a broader view, all 

the ideas, notions, thoughts should be freely 

spoken regardless of them being categorized 

as ignoble.  

 

What exactly is freedom of speech? Is it 

absolute or does it have some constraints? If 

yes, who decides what is free speech and 

what is contempt? Do ‘we the people of 

India’ enjoy the freedom of speech? The 

questions are many, and in a democracy like 

                                                             
1 Wasson, R. G. (1971). The soma of the Rig Veda: 

what was it?. Journal of the American Oriental 

Society, 169-187. 
2 Benjamin, L. M. (1987). Herbert Hoover, issues of 
free speech, and radio regulation in the 1920s. Free 

Speech Yearbook, 26(1), 28-39. 

India, the fine line between free speech & 

contempt often gets blurred.  

 

Controversial as it might be to some, Herbert 

Hoover2 once posed this question, “isn’t it 

paradoxical that every leader has climbed to 

power on the ladder of free speech, but 

immediately on attaining power suppresses 

all free speech except his own?”  

 

The Historical Attitude Of The 

Governments In India On Free Speech 

 

The history of India’s free speech is a highly 

eventful one and without a doubt, goes back 

to the pre-independence times when the 

constituent assembly, later on, formed the 

first government under the leadership of 

Pandit Jawaharlal Nehru, allowed the 

government power to restrict free speech. As 

it is widely known, article 19(2)3 of the 

Indian constitution authorizes the 

government by law, reasonable restrictions 

upon the freedom of speech and expression.  

 

The keywords here being “reasonable 

restrictions”, which by law, must be used 

only when the issue becomes one that could 

jeopardize the national security of the 

country or is in any case detrimental towards 

the society at large.  

 

The first amendment4 to the Indian 

constitution can be considered to be a cosmic 

turning point. The government faced a lot of 

backlash for censorship of any and every idea 

which didn’t align with their ideologies. One 

3 Bhatia, G. (2016). Offend, shock, or disturb: Free 

speech under the Indian Constitution. Oxford 

University Press. 
4 Jain, M. P. (2000). The Constitution of India. 
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should also note the role of the Indian 

judiciary, which indeed was exemplary.  

 

The very famous case5 of Romesh Thappar 

v. State of Madras, set in the year 1950, just 

a few years after Indian’s independence, the 

Supreme Court adopted a strong stance, 

holding that freedom of speech and 

expression includes the freedom to propagate 

ideas, which is guaranteed by freedom of 

circulation of a publication. 

 

This attitude of the Supreme Court was 

widely applauded but off recently, the 

question in the debate is, how far has this 

attitude continued? Has it lost its essence 

somewhere along the way or does it continue 

with a better zeal altogether?  

 

Undoubtedly, the constitution authorizes 

wider restrictions on the freedom of speech, 

and the Courts are also duty-bound to uphold 

nevertheless, the courts have upheld certain 

judgments which instil confidence in the 

general public that free speech is very much 

alive in our country.  

 

Yet, one can’t disagree on the point that 

somewhere, people in power till this date and 

perhaps even increase, are using or rather 

misusing the law to detain people for certain 

things which they said or expressed a 

dissenting opinion much so.  

 

One can’t help but take notice of the rising 

number of arrests on the ground of promoting 

“hate speech”. It goes across political parties, 

across institutions and the example is 

                                                             
5 Chaudhary, S., & Chaudhary, R. Freedom of Press 

and Media Ethics: A Comparative Study. 
6 Nair, K. B. (2004). Law of Contempt of Court in 
India. Atlantic Publishers & Dist. 

innumerable, and what better to cite than the 

recent case of Prashant Bhushan, a senior 

judge of the Supreme Court as well as an 

activist.  

 

Bhushan was fined a sum of rupee 1, for 

contempt of court6 because of the two tweets 

he made which took the Internet by storm. In 

his defence, the famous lawyer stated that his 

criticism was valid as well as constitutional, 

that he had the right to express his opinions 

in a personal capacity and shouldn’t be 

punished for the same.  

 

As a society, people are generally intolerant 

to criticism and are prickly when it comes to 

taking offense. What is important for us all to 

understand is the point that every individual 

has the right to express, to speak freely, of 

course with some set boundaries. In plain 

words, a differentiation must be 

acknowledged that when one is ‘discussing’ 

or ‘advocating’ their views, people in power 

shouldn’t curtail their rights.  

 

While on the other hand, if one person or a 

group of persons are indeed ‘inciting7’ or 

trying to incite the society which can become 

a matter about the nation's security, then 

without a doubt, proper lawful action should 

be taken against the same.  

 

Contradictory Think Tanks About Speech 

Freedom 

 

Free speech is based on a free society, which 

would be contrary to autonomy and would 

limit human rights. Free expression is 

7 Narrain, S. (2015). The Harm in Hate Speech Laws: 

Examining the Origins of Hate Speech Legislation in 

India. Sentiment, Politics, Censorship: The State of 
Hurt, edited by Rina Ramdev, SD Nambiar and D. 

Bhattacharya, 39-54. 
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maintained as valuable and worth 

safeguarding freedom of speech. Those who 

view freedom of expression in terms of 

causing harm to the target argue that hate 

speech oppresses and harms members of 

oppressed groups (for example, women 

through pornography and ethnic minorities 

through nasty speech). 

 

Some think that hate speech should be 

controlled to protect those groups' members. 

However, it doesn't imply that one wishes to 

regulated or prohibit the speech merely 

because one sees the hate speech8 harm. 

 

Results indicate women are more likely to 

experience hate speech harm could be due to 

the ability of women to empathise with hate 

speech victims. Emphatical concern was 

associated with the hate speech harm in 

Cowan and Khatchadourian's9 (2003) study, 

and empathy moderated fully the association 

between gender and hate speech harm.  

 

In other words, differences in empathy 

explained gender differences in convictions 

of hate speech injury. Women may also 

interpret the harm of hate speech as causing 

injustice and oppressing minority groups, and 

women are often hate-speaking targets. 

 

                                                             
8 Pohjonen, M., & Udupa, S. (2017). Extreme speech 

online: An anthropological critique of hate speech 

debates. International Journal of Communication, 11, 

19. 
9 Cowan, G., & Khatchadourian, D. (2003). Empathy, 

ways of knowing, and interdependence as mediators of 

gender differences in attitudes toward hate speech and 

freedom of speech. Psychology of Women 

Quarterly, 27(4), 300-308. 
10 Curtis, M. K. (2000). Free Speech, The People's 

Darling Privilege. Duke University Press. 

An Examination Of Speech Freedom In 

The United States And How It Differs 

From India  

 

The issue of press freedom was a major 

concern in American politics during the 

middle decades of the twentieth century. The 

state of their craft was publicly spoken by 

journalists, editors and publishers. Lawyers 

penned treatises and briefs, as well as arguing 

before the Supreme Court10 in key First 

Amendment11 cases. Politicians and 

academics debated the definition of press 

freedom in the United States and its current 

situation.  

 

The new ability to host vast amounts of 

information online, which allows citizens 

direct access to government documents that 

were previously inaccessible, is a significant 

countertrend. The government is utilising this 

capability. President Barack Obama12 

requested one day of his administration a 

“non-precedented degree of openness13.”  

 

Due to his successive open government 

policies, vast volumes of government data 

have been available online. Some private 

companies are also experimenting with new 

ways of presenting and analysing previously 

unimaginable amounts of government data. 

 

11 Stein, L. (2004). Understanding speech rights: 

defensive and empowering approaches to the First 

Amendment. Media, Culture & Society, 26(1), 102-

120. 
12 Barack Obama, “Transparency and Open 

Government,” Memorandum for the Heads of 

Executive Departments and Agencies, 

www.whitehouse.gov/the_press_office/Transparency

andOpenGovernment/;Information Needs of 
Communities, 202.  
13 Obama, “Transparency and Open Government.” 
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Many news organisations, who are 

committed to "big data" journalism, rely on 

crowd sourcing and other kinds of 

communication to promote government 

openness and accountability. WikiLeaks14 

most notably exploited the internet to 

transmit secret government documents to 

people in 2010 with anonymous transaction 

capabilities and unlimited size: a “collateral 

assassination” film showing U.S. gun 

violence in Iraq, Afghan-Iraq war logs and 

the cables of the Embassy of the Department. 

 

But technological ability was never the most 

crucial barrier on government transparency. 

It was the system of categorization and the 

laws and secrecy practises. And the trends of 

the 20th century have continued here: the 

right of the state to secrecy, not the public 

right to know, are prioritised. On his second 

day in office, Obama requested openness to 

clarify that “this Memorandum does not and 

does not create any right or advantage, 

whether it be substantive or procedural, 

legally enforceable or equitably.”  

 

In reality, the Obama administration has been 

more vigorously prosecuting the leakers than 

any previous government. The Committee 

has indicted seven persons with an illegal 

release of secret information for violating the 

Espionage Act. In combination, all previous 

authorities had only charged four people.  

 

                                                             
14 Yochai Benkler, “A Free Irresponsible Press: 

WikiLeaks and the Battle over the Soul of the 

Networked Fourth Estate,” Harvard Civil Rights— 

Civil Liberties Law Review 46 (2011): 311–397; Peter 

Maass, “How Laura Poitras Helped Snowden Spill His 

Secrets,” NYT Magazine, August 13, 2013. 
15 Parmar, I. (2014). Obama, wikileaks, and American 
power. In Obama and the World (pp. 265-279). 

Routledge. 

Leakers have had harsh consequences in the 

Obama15 administration: Chelsea Manning, 

the WikiLeaks leak-bearer soldier, was 

sentenced to 35 years' imprisonment for 

breaching the Espionage Act16. Employees 

were asked to monitor each other's activity in 

November 2012, looking for signs that a 

colleague could be a security risk. 

 

The reduction of reporting and the rise of 

secrecy in the American democracy pose 

persistent challenges to the open flow of 

information. The public domain remains 

formally independent. The American press, 

which is awash with opinion, dispute, and 

expression, appears to be engaged in a lively 

democratic debate. Yet there are weak bases 

to argue. Fewer journalists are being required 

to write more stories to cover the gap in the 

news, and they are increasingly relying on 

official handouts or corporate press releases 

to fill the void. 

 

It is still challenging to find a means to fund 

independent, high-quality journalism. 

Market forces and advertising funds have 

long been considered to underwrite the flow 

of information to the public in modern ideas 

of press freedom. This has always been a 

flawed premise, as the history of press 

freedom shows, and the newspaper industry's 

troubles represent an opportunity to reinvent 

financial systems for journalism17.  

 

16 Epstein, R. D. (2006). Balancing national security 

and free-speech rights: Why Congress should revise 

the Espionage Act. Commlaw Conspectus, 15, 483. 
17 Rosen, J. (2011). The deciders: The future of privacy 

and free speech in the age of Facebook and 

Google. Fordham L. Rev., 80, 1525. 
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But, contrary to what some more hopeful 

pundits appear to believe, digital disruption 

and entrepreneurial innovation will not 

immediately result in a more democratic 

press. Certainly the Internet has made 

expressions more democratic—but the 

problem of guaranteeing the right to news for 

the public continues. The topic of freedom of 

the press continues to be a difficult one. Some 

of the greatest minds of the twentieth century 

were unable to solve it.  

 

One should neither lament the end of a golden 

age nor place our hopes on a utopian future 

as the current transformations of the news 

media proceed. Americans18 have for a long 

time been experiencing challenges due to 

state secrecy and the economy of the journal 

industry, and they are not to be removed 

without a purposeful reform programme. 

 

Why Is Freedom Of Speech So Important? 

 

The reason why freedom of free speech needs 

to be and should be protected is the fact that 

no one entity should have the power to decide 

what’s hateful or is contemptible. Contempt 

of court means any disrespect is shown or 

disrespectful behaviour towards the court and 

it was first defined in the Contempt of Courts 

Act19, 1971. It is further divided into two 

types, civil contempt which is defined under 

section 2(b), and criminal contempt which is 

defined under section 2(c).  

 

The former states, “wilfully disobeying any 

judgment, decree or order of the court” shall 

                                                             
18 Balkin, J. M. (2018). Free speech is a 

triangle. Colum. L. Rev., 118, 2011. 
19 Samantasinghar, J. K. (2017). CONTEMPT OF 

COURT AS DEFINED IN “CONTEMPT OF 

COURTS ACT 1971. Journal of Advance Research in 
Social Science and Humanities (ISSN: 2208-

2387), 3(5), 01-08. 

amount to civil contempt, and the latter 

states, “any words spoken or published which 

scandalizes the court or interferes with the 

proceedings or causes any interference with 

justice”, shall fall under the ambit of criminal 

contempt.   

 

Justice Lokur20 recently stated that “Our 

fundamental right to free speech and protests 

are being eroded and mauled.” This very 

statement manifestly carries some weight and 

it is high time that the people realize the fact 

that in a democracy, different or dissenting 

views are bound to exist, that’s what makes a 

democratic country.  

 

Considering the example of America, a 

superpower in the world today, had it not 

been for free speech, civil rights would never 

have taken place. Most of the liberal 

democracies in the world don’t use ‘contempt 

of court’ much as it is considered to be a relic 

of the past and also because, in the 

marketplace of ideas, all ideas should be 

accepted.  

 

To quote the example of a leading newspaper 

‘Daily Mail’ here, soon after Brexit the paper 

criticized the judgment of the court and 

published the article21 as ‘Enemies of the 

People’. Herein the enemies being the judges 

of the highest court in the United 

Kingdom.  What should be understood from 

this is the fact that if dissenting views aren’t 

put forward in the public domain, new views 

might never come up, and the situation would 

be no better than a dictatorship.  

20 Katrak, M. (2018). Curbing Free Speech: Strategic 

Lawsuits against Public Participation in India. Christ 

University Law Journal, 7(1), 27-42. 
21 Breeze, R. (2018). “Enemies of the people”: 

Populist performances in the Daily Mail reporting of 
the Article 50 case. 
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Steps To Strengthen Freedom Of 

Expression And Speech 

 

In times of crisis, freedom of expression and 

information, as well as freedom of the media, 

are necessary and will continue to be 

fundamental in the functioning of a 

democratic society. An important component 

of crisis response is the prompt dissemination 

of information regarding public health 

hazards.  

 

The media, along with enhanced 

accountability22, play a critical role in not 

only presenting accurate, reliable information 

to the public, but also in minimising panic 

and developing people's knowledge of and 

compliance with required restrictions. Media 

and journalist organisations should abide by 

the highest professional and ethical norms, 

give precedence to authoritative messages 

about any crisis, and avoid publishing, 

thereby enhancing unsubstantiated stories.  

 

The right to criticise and examine authorities 

and their response to any crisis should lie 

with journalists23, media and medical 

practitioners and with activists in civil 

society and the general public. Finally, it is 

unjustified for particular themes to be pre-

censored, to close media outlets or to ban 

access to on-line communication platforms 

completely.  

 

Malicious disinformation spreading can be 

handled with former sanctions and 

government information campaigns. States 

should collaborate with internet platforms 

                                                             
22 McQuail, D. (2003). Media accountability and 

freedom of publication. Oxford University Press, 

USA. 
23 Siddiqui, F. A. (2017). Threats to journalists in 

India: Journalism in the age of intolerance and rising 

and the media to prevent public opinion 

manipulation and to promote generally 

trusted news and information sources more. 

 

Conclusion  

 

Sometimes what gets difficult is not knowing 

how and where to draw the line between free 

speech and contempt, between reasonable 

speech and the unreasonable one, one which 

might even incite violence. For the same, 

scholars have argued over centuries that 

cultural values and the tolerance level vary 

from time to time. Something reasonable in 

the 1950s might not be tolerable or 

acceptable in today’s Indian society or vice 

versa.  

 

It wouldn’t be wrong to state that living in the 

world's largest democracy that is India, 

‘bonafide criticism’ should be welcomed and 

acknowledged. Lastly, on a concluding note, 

even though the concept of contempt 

shouldn’t be made redundant, yet it should 

manifest in a just and equitable manner.  

 

As a final point, to quote the United Nations, 

Universal Declaration of Human Rights24 

(Article 19), “Everyone has the right to 

freedom of opinion and expression; this right 

includes freedom to hold opinions without 

interference and to seek, receive and impart 

information and ideas through any media and 

regardless of frontiers.” 

 

***** 

nationalism. Reuters Institute Fellowship Paper, 

2018-08. 
24 Assembly, U. G. (1948). Universal declaration of 
human rights. UN General Assembly, 302(2), 14-25. 

 


