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ABSTRACT 

“I am what I am, so take me as I am” - 

Johann Wolfgang Von Goethe 

 

Indian society resembles no one better than a 

newlywed female in this country when it 

comes upon for a discussion on certain facets 

of the society precisely being sex, 

contraception, sexual objectives and 

preferences etc; shy and intimidated. The 

society stands at cross roads when it comes to 

these topics and considers them as denounced 

fields of references.  

 

Homosexuality is a social blemish, 

continually and ceaselessly supported by 

separation, minimization, provocation, and 

language of scorn inferred from the sexual 

practice of gay people. In the course of the 

most recent few years, the gay people are 

making progress towards the innate value of 

fundamental basic liberties from social, 

moral, and legitimate criteria. Human 

sexuality is diversely experienced to 

verbalize a dynamic and varied 

comprehension of generally private 

furthermore, individual sexual facet and 

enthusiastic personality. Nonetheless, 

sexuality is surrounded by customary loose 

social qualities, mistaken profound quality, 

stale smelling mentality and strict judgment. 

Of late, nonetheless, society is slightly 

getting more lenient in such manner.  

 

Rights available to any or every one by the 

virtue of the being a human being are referred 

to as the Human Rights. These rights are 

inalienable, far-reaching and paramount. 

Every state has it in its rule book to respect 

the human rights available to every citizen of 

the society. Although, when it is referred 

under the Indian connotation, there emerges 

a condition of denial. Homosexuality is a blot 

on the face and stature of the society. The 

Indian Penal Code asserts the theme of 

Homosexuality under Section 377 of IPC. 

This research work aims to focus on the 

various aspects of Section 377 along with the 

critical analysis of the judicial decisions. For 

this, the topic is formulated on the doctrinal 

study and is based on the analysis of the 

primary and secondary sources. 

 

I. INTRODUCTION  

The Indian Penal Code (IPC) in its previously 

systematized criminal code in the British 

Empire, incorporated an arrangement that 

was displayed on Britain's Buggery Act of 

1533 which disallowed 'the wretched and 

detestable offense' of buggery (butt-centric 

intercourse) carried out with humanity or 

monster.' This developed to Sec 377 later. 

Section 377 of Indian Penal Code is a 157-

year old provincial law which condemned 

homosexuality in India. The part was 

presented in 1864 whilst Indian State was 

ground ruled under the Colonial Dominance. 

The wrongs submitted corresponding to 

segment 377 went under the ambit of 

'Unnatural Offenses'. 377 expressed 'whoever 

has deliberated bodily intercourse with a 

man, lady or a creature and which conflicts 

with the request for nature will be at risk 

under for a criminal offense under segment 

377 of IPC'. The amercement for the 

commission of this offense fluctuates from 

imprisonment for a time of 10 years or 

perhaps forever or the wrongdoer might be 

caused at risk to pay fine to likewise. S 377 is 
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both very indistinct from homosexuality in 

various laws and rules all over which it 

attempts to re-instate a position of the overall 

population and classifies the precedent-based 

law offense of homosexuality, and at the 

similar time over the globe, it is incredibly 

specific with a lot of the homosexuality 

sculptures.  

 

Further the bifold application of the offence 

is explained as under: 

(a) The goal, not in any manner like various 

laws which are near, doesn't describe an 

offense of which isn't a piece in the holder. 

As a touch of order, S 377 applies a dark 

control for a questionable offense – without 

portraying what "carnal intercourse" or 

"solicitation of nature" are – to general public 

which repudiated to the identity, the 

fundamental rules being "entrance". It was 

continually a specific issue that the Indian 

courts during the time have unraveled and re-

described it persistently "bestial intercourse" 

read fortifying with the "demand for nature" 

– to shows all other non-procreative sexual 

acts.  

(b) It applies to the two, heteros and gay 

individuals. Consistently over the years, the 

overall offense of S. 377 has transformed into 

a specific offense of gay homosexuality, a 

separation which was never reflective of in 

the Statutes of India has thus, been examined 

in light of the English Law heritage in certain 

later cases by the Indian courts. There has 

been a tendency in Indian courts to make a 

connection between the sexual shows and 

specific kinds of inhabitants, who will 

undoubtedly go about according to this 

region – thusly giving a character and legs to 

homosexuality as an offense as a gay.  

 

II. EXTENT OF S 377 

The laws denying unnatural sex were forced 

over the world through majestic may. The 

presence of the possibility of similar sex and 

what pilgrim rulers named as unnatural 

intercourse existed in India since the 

initiation of the radiant structures developed 

during the fourteenth century. It showed 

sensual pictures including those that cutting 

edge law regards unnatural and society thinks 

about foul. Comparable pictures additionally 

adorn petition lobbies and cavern sanctuaries 

of ascetic requests, for example, Buddhism 

and Jainism worked around a similar time.  

 

Section 377 of the Indian Penal code, 1860 

makes lawbreakers out of gay people. It isn't 

simply a law about anal sex alone yet applies 

to homosexuality by and large. The absence 

of an assent-based qualification in the offense 

has made gay sex interchangeable to assault 

and likened homosexuality with sexual 

backwardness. Area 377 is the greatest attack 

against the poise and humankind of a 

considerable minority of Indian residents.  

 

CASE LAWS: 

 In Queen v. Emprise Khairati case, the 

police caught a man who was found dressed 

and moving like women. It was held that the 

substance of usage of section 377 of IPC is to 

sentence the exhibition which expects to do 

any show negated to open course of action.  

 In Noshirwan v. Ruler, the accused’s 

neighbor saw two men going into house and 

in the house, both submitted homosexuality, 

again the state of security was not 

formulated. Specialist urge them to police 

base camp anyway soon the two upbraided 

released as the court held that the exhibition 

of homosexuality has not wrapped up. 

Section 377 of Code in this manner is not 

material to those people who submit 

homosexuality yet rather in the light to the 
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people who term to be gay and requirements 

to submit such act.  

 In Grace Jeyaramani v. E.P. Diminish, a 

case where in the life partner recorded an 

allure of division under the watchful eye of 

court on the ground that her significant other 

compelled her to submit cover course in an 

unnatural way which was against the typical 

course against her longing. Court held that 

life partner is obligated of homosexuality as 

he does such act without her consent; the 

spouse was in danger and was saved. This 

was the primary case wherein the perspective 

of this fragment was applied the 

noteworthiness was given to the consent by 

court inside the significance of 

homosexuality, anyway it was not an 

occasion of Section 377 of IPC.  

 The extent of Section 377 of IPC, its degree 

and nature was clarified again as it applied to 

both heteros similarly as gay couples who 

need the consent for sex between married 

couples.  

 The scope of section 377 again augmented as 

it applied to all classes of men whether hetero 

and gay couples which needs the urgent need 

of consent for sex between married couples.  

 

III. LACUNA AROUND 

SECTION 377, I.P.C. 

 

A. Ignoring the Probability of Consent 

The practical disappointment of the courts to 

separate between "two altogether different 

and contradicting circumstances", of non-

consensual sex again and consensual sexual 

relations as restricted essentially, as Philips 

has contended in the specific situation, infers 

that "male grown-up could be enticers or 

abusers of youthful personalities lighted 

young men was an inadmissible 

recommendation of law, men who coercively 

assault or submit offense on other men, and 

male gay people (who enjoy consensual act 

and sexual exercises) are 6 of one, half a 

dozen of another thing comprising in similar 

class". Gay acts become odious exercises 

which are against nature coming up short on 

what could be compared to "consensual 

grown-ups who are hetero" and along these 

lines exceptional and wretched people. There 

is a rising of the gay itself as a sexual savage 

from the hour of Wars, pre-arranged to 

enjoying non-consensual sexual exercises 

which become assent at some point or 

another. Most strikingly all the above cases 

manage non-consensual acts. S 377 doesn't 

avoid or incorporate consensual exercises, 

anyway the utilization of the expression 

"intentional” is to be stressed upon in the 

language of 377 makes assent unessential, 

henceforth regardless of whether plausibility 

is there, it doesn't make a difference. In this 

manner the demonstrations of oral, butt-

centric, thigh sex alongside intense pressure 

and other discrediting acts shared 

masturbations, are culpable in any event, 

when two consenting grown-ups may enjoy 

into the demonstrations in their a private 

space.  

 

The utility of homosexuality and other 

coincidental laws are constrained to indicting 

instances of non-consensual sex, with low 

conviction evaluations. Notwithstanding, this 

can't be a resistance for holding any of such 

offenses like the counter homosexuality laws 

nor does it legitimize the custom-based law 

offense of homosexuality. In Lohana 

Vasantlal, the milestone case on actualities 

included three men who had constrained a kid 

of young age to have butt-centric and oral sex 

with them in an alcoholic state. The judgment 

is additionally a mirror to the general public 

to compensate with the incorporation of oral 

sex under the offense of 377, in a reasonable 
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system which lead to of "sexual perversity" 

more extensive and puts down the actual 

destruction experienced by the small child 

because of the horrendous sexual activity. 

There is no discussion on the usage of power 

in the course and pressure to the degree. The 

proportion of the minority territory which 

had judgment would apply similarly to all the 

equivalent consensual goes about as it totally 

refutes the coercive components of the 

offense according to the code. 

 

B. Difficulty of Prosecuting 

Consensual Conduct under S 377 

Having understood S. 377 to the extent of 

almost the abhorrent, that it does in fact stand 

to criminalize homosexual conduct and 

homosexuality in Toto, I move to my next 

query on how because of the complexity in 

arresting people for sexual conduct which is 

challenging in private, the enforcement of S 

377 has also become aggressive, pervasive 

and is being used against homosexuals in a 

more general manner which is arbitrary in 

nature. This only indicates towards the 

atrocities of the police officials towards the 

gay people.  By the lack of a “cause of action” 

the High Court of Delhi referred to 

government records of actual records on, 

arrest, conviction and sentence under 377 as 

the lacuna to be addressed of consenting 

adults as to why they are also punished who 

were red handedly caught for having sex in 

private. Even when S 377 applies to any 

“voluntary” act, it is almost impossible to 

find a single reported case in the last 50 years 

where two consenting adults have been 

punished in the courts for consensual 

homosexual is a lacuna in law private. In the 

entire history of section 3771 from 1860 to 

1992, there have been only 30 cases in the 

                                                             
1 Shamona Khanna, ‘Gay Rights’ Ale Lawyers, 

June’1992  

High Courts and the Supreme Court. And 

only 1 out of these 30 cases saw conviction in 

the case of two consenting adults. Several 

studies focusing on the real application of 

Section 377 of the Penal Code depicts that 

majority of the actual cases that are inclusive 

under it are 1actual non-consensual and 

coercive sexual activities. An example is out 

of the 50 reported cases under S. 377 that 

have been looked at almost one-third deals 

with issues of assault and violence the 

residuary handles with non-consensual acts 

of consenting adults who are prosecuted 

sexual activities between men and with 

women. So in a manner the High Court of 

Delhi was correct that S. 377, in any event in 

free and liberal India, doesn't give off an 

impression of being upheld against 

consenting individual, subsequently it is 

willful. In any case, there is a paradox with 

this issue at such an end. Dependence on 

decisions of the appellate courts is restricting 

to a first appeal stage as the preliminary court 

procedures are not correspondingly 

documented. So we have no information on 

cases under S 377 that went to preliminary 

stage and were never advanced and along 

these lines stay unreported. To completely 

comprehend the effect of homosexuality laws 

and related laws our own benchmarks of what 

establishes proof and damage, cause and 

injury should be modified and re-looked – 

away from the old prerequisite of 

government records of the apparent multitude 

of people. A criminal case, we as a whole 

know, starts by initiating of the FIR. It is 

additionally not stopped on occasion, a first 

data report. A probably case in the 

implementation of 377, would be, the police 

as law authorization operators of the state 

really witness men having intercourse in the 
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vicinity of their room, to the extent that the 

Naz petition which had comparable entries is 

concerned. To begin with this would require 

that "the range of the state authority and 

forces of the law gets into the obvious holy 

circle of the home which covers now and 

again". Hart in his famous papers (Debates) 

had argued that the “right to undisturbed 

performance of private consenting acts and 

morality of the acts is more important than 

the immorality of the act”.2 The courts of 

Indian Territory have never recognized an 

absolute space for “private immorality as a 

concept” which does not hurt others, but they 

have scorned to the unimportant and needless 

law enforcement access to people’s homes 

which should not be denied.3 Subsequently 

any police mediation into the places of gay 

men is likewise a security issue that must 

build up genuine grounds of doubt that 

specific gay movement is occurring in the 

house, before going into the place of that 

individual. Generally this would behoove the 

police to take awareness of the offense and 

leave the regular work of giving wellbeing to 

residents from violations that really are 

grievous and prompt damage to the general 

public, to constantly building up a secret 

activities organization to advise all regarding 

the residents them where gay men dwell in 

the region. 

 

IV. JUDICIAL 

INTERPRETATION OF 

SECTION 377, I.P.C. 

In the milestone judgment which tosses an 

extraordinary effect on decriminalizing 

homosexuality law in India is of Naz 

establishment v. Administration of NCT of 

                                                             
2 H L A Hart, (1963): Life, Liberty and Morality, 

Oxford University Press. 
3Kharak Singh vs. State of UP AIR 1963 SC 1295 and 

Gobind vs. State of Madhya Pradesh were the first two 

Delhi that makes erasure of homosexuality 

law from India by their appeal in the Delhi 

High Court however this choice inside barely 

any years got overruled by the Hon’ble 

Supreme Court. Naz Foundation is a Non-

Government Organization who works for 

HIV/AIDS individuals by supporting them. 

This NGO documented an appeal under the 

steady gaze of High Court by saying that 

human sexual acts are their basic piece of 

who they are which can't be changed. They 

speak more loudly against Section 377 of IPC 

and requested decriminalizing of same sex 

exercises by expressing that this segment 

damages Article 14 which gives right to 

balance, Article 15 which forbids segregation 

and Article 21 which gives the protection 

rights. The MHA restricted the Naz 

Foundation appeal who term homosexuality 

as unnatural and improper act. In this 

milestone judgment the High Court proclaim 

that Section 377 of Indian correctional code 

doesn't disallow same sex acts among grown-

ups. The court further in their judgment held 

that applying area 377 to gay is an 

infringement of their entitlement to 

correspondence, protection, non-segregation 

and pride for example Article 14, 15 and 21 

of constitution of India. Indeed, even the 

Amnesty International on Naz Foundation 

choice expressed that this choice will going 

to guarantee the residents of India to express 

their sexual direction, their sex personality 

unafraid as this British controlled hurt a ton 

to the nation who pursues. 

  

There requires emphasis that there is a 

presumption of constitutionality in the case 

of entire laws, including pre-constitutional 

cases to read the right to privacy under the 

Constitution. The Supreme Court recognized the right 
to privacy and substantially restricted the scope of 

police interference.  
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laws, as the Parliament is considered to 

represent the advantage of the individuals. 

The Apex Court noticed that the doctrine of 

severability looks to empower 

unconstitutional bits of laws to be cut off 

from the constitutional components of the 

law being demonstrated along the rest of and 

with that Court has the choice of perusing 

down a law to keep it from being delivered 

unlawful, while abstaining from changing the 

embodiment of the law. As to Section 377 the 

court saw that while it and the High Court had 

the option to audit the lawfulness of the 

statute, and had the option to strike it down to 

the virtue of its irregularity with the 

Constitution, the examination must be guided 

by the presumption of constitutionality and 

the courts must exercise patience.  

The court presumed that except if a 

reasonable constitutional infringement or 

violation was demonstrated, the court was not 

engaged to negate the law. While taking a 

decision for the application of Article 14 of 

the Constitution to the constitutionality of 

Section 377, the Supreme Court cited from 

Re: Special Courts Bill, 1987 (1979) 1 SCC 

380, which set out the extent of Article 14, 

including the rule that enactment need not 

treat all individuals precisely the equivalent, 

however that all people likewise 

circumstanced will be dealt with the same 

both in benefits presented and liabilities 

imposed. Further, the State had the intensity 

of figuring out who ought to be viewed as a 

class for motivations behind enactment and 

corresponding to a law ordered on a specific 

subject given that such arrangement was not 

discretionary but rather Rational, in other 

words, it must not exclusively be founded on 

certain characteristics or attributes which are 

to be found in all the people gathered and not 

in other people who are forgotten about but 

rather those characteristics or qualities must 

have a sensible connection to the object of the 

enactment.  

 

With little investigation, the court held that 

those who enjoy carnal intercourse in the 

customary course and the individuals who 

enjoy carnal intercourse against the request 

for nature comprise various classes and 

individuals falling in the last class can't 

guarantee that Section 377 experiences the 

arbitrariness and silly pigeon holing. 

 

In Lewis v. Harris case seven same sex 

couples brought a case under the steady gaze 

of court expressing that disavowal of their 

marriage permit application is an 

infringement of protection and 

correspondence under the watchful eye of 

law. For this situation court held that 

condemning homosexuality disregards the 

government constitution likewise expressed 

that equivalent sex couples has every one of 

the rights to marriage additionally their 

marriage would go to call as same sex 

association and proclaimed to make another 

law for same sex marriage. 

 

 In R. Rajagopal v. State of T.N the topic of 

security of the residents of this nation has 

been raised and the court held that each 

resident has right to shield their protection of 

his own, his family, his marriage, his 

multiplication, his parenthood, youngster 

bearing and instruction.  

 

In Maneka Gandhi v. Association of India, a 

thin and tightened importance was given 

which is guaranteed in Article 21 of the 

Indian Constitution, rather ought to be given 

most extensive sufficiency of understanding.  

In Krishna v. Province of Madras it was held 

that when there is uncertainty or questions the 

advancement of any predicament in the major 



SUPREMO AMICUS 

VOLUME 22  ISSN 2456-9704 

______________________________________________________________________________ 

_____________________________________________________________________________________ 

PIF 6.242                                                               www.supremoamicus.org 
 

rights, it is our obligation to determine it for 

the opportunities so seriously pushed. 

 

With regards to the above mentioned, it has 

to be appreciated that homosexuality is 

something deriving its basis from the 

perception of personality. It is the reflection 

of an insight of emotion and expression of 

eagerness to establish intimacy. It is just as 

much ingrained, inherent and innate as 

heterosexuality. As an issue, orientation of 

sex fundamentally implies a pattern of sexual 

attraction. It is as natural a phenomenon as 

other natural biological phenomena. What 

the science of sexuality has led to is that an 

individual has the propensity to feel sexually 

attracted towards the same sex, for the 

decision is one that is under the restraint of 

neurological and biological factors. That is 

why it is his/her natural orientation which is 

innate and constitutes the core of his/her 

being and identity. That apart, on occasions, 

due to a sense of mutuality of release of 

passion, two adults may agree to express 

themselves in a different sexual behavior 

which might be inclusive of both the genders. 

To this, one can attribute a bisexual 

orientation which disobeys the rigidity but 

allows room for flexibility. 

 

A. NAZ Foundation v. Government of 

NCT of Delhi:4 

Facts of case¸ Hon’ble High Court on July 

02, 2009 ended the discriminatory treatment 

against LGBT people in India by declaring 

Section 377 of Indian Penal Code 

unconstitutional. Section 377 is a birth of 

British legal system which criminalizes 

                                                             
4Naz foundation v. Government of NCT of Delhi 2010 

Cr.LJ 94 (Del.). 
5Prof.T.Bhattacharya. (2013).The Indian Penal Code 
(ed. VII).Central Law Agency, Allahabad.pg 606. 
6 2010 Cr.LJ 94 (Del.). 

homosexuality. A writ petition has been 

bought up by an NGO named NAZ 

Foundation who works for HIV/AIDS 

sufferers who term Section 377 of IPC as a 

constitution violation. Section 377 of IPC i.e. 

Unnatural Offences which provides that any 

person who has involved in activities of 

carnal intercourse against the order of nature 

with any man women or animal shall be 

punished with imprisonment for life or may 

extend to ten years, and shall also be liable to 

fine5 

 

Judgment6- In 2009 the decision brings a 

victory towards equality, dignity and social 

justice. Hon’ble Delhi High Court declares 

that Section 377 of IPC is a violation of 

Article 21, 14 and 15 of the constitution. 

 

B. Souresh Kumar Koushal v. Naz 

Foundation7: 

Facts: This case is concerned with the 

legality of Section 377 of IPC which was 

enacted in 1860 during British rule by British 

legal system. Section 377 of IPC i.e. 

Unnatural Offences which provides that any 

person who is involved in activities of carnal 

intercourse against the order of nature with 

any man women or animal shall be punished 

with imprisonment for life or may extend to 

ten years, and shall also be liable to fine8. In 

2001 Naz Foundation a NGO working in the 

field of HIV/AIDS filed a petition before 

Hon’ble High Court for decriminalizing 

sexual orientation activities by declaring 

section 377 of IPC as unconstitutional as this 

section is violative of Article 14, 15 and 21 of 

the Indian Constitution. This decision was 

7Souresh Kumar Kaushal & Anr vs. Naz Foundation 

and ors. MANU/SC/1278/2013 
8Toonen v. Australia, Communication No. 488/1992, 
U.N. Doc CCPR/C/50/D/488/1992 (1994). Human 

Rights Library. University of Minnesota 
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challenged in Supreme Court stating that 

decriminalizing of section 377 of IPC may 

bring harm to the LGBT society. 

 

Judgement9: The case was decided by the 

panel of two Supreme Court judges. The 

Hon’ble Supreme Court judges set aside the 

judgment of High Court and ultimately 

declared Section 377 of IPC as not violative 

of Article 14, 15 and 21 of Indian 

Constitution and dismissed the writ petition 

filed by the respondent. 

 

C. Comparison of Souresh Kumar 

Koushal v. Naz Foundation and 

Naz Foundation v. Government of 

NCT of Delhi:-  

Naz Foundation which is a registered NGO 

works in the field of HIV/AIDS prevention 

and rehabilitation. It also focuses on 

homosexuals. Naz foundation in 2009 

appealed before Delhi High Court and prayed 

to remove Section 377 of IPC by stating that 

it penalizes sexual acts in privacy between 

adults with consent which is violative of 

Articles 14, 15, 19(1) and 21 of the Indian 

Constitution. Further they prayed for the 

grant of permanent injunction to restrain the 

official persons from the enforcement of 

Section 377 of IPC. Naz Foundation submits 

that Section 377 is to penalize sexual acts 

which are against order of nature and had 

values in Indian society concerning sexual 

relations. Article 21 protects private 

consensual sex under privacy and dignity. 

Section 377 criminalizes consensual, non-

procreative sexual relations which is again a 

violation of Article 14 of Indian Constitution. 

Further they stated that privacy allows person 

to have sexual relations without interference 

by any one and violation of sexual activities 

will lead to enhanced problems. Delhi High 

                                                             
9 MANU/SC/1278/2013 

Court accepted all the submissions and term 

Section 377 of IPC as unconstitutional as it is 

violative of Article 14, 15, 19 and 21 of 

Indian Constitution. In this case the petitioner 

said that High Court committed a serious 

error by declaring Section 377 as 

unconstitutional by saying that the 

respondent is not capable of presenting any 

tangible material which proves the 

unconstitutionality of Section 377. Many 

arguments were presented by the challengers 

before Hon’ble Supreme Court which at last 

disregarded the decision of the Delhi High 

Court by stating that it does not violate 

Article 14, 15, 19 and 21 of Indian 

Constitution but relatively it is in the hands of 

parliament to amend or to repeal Section 377 

but till that it works in force. 

 

The Delhi Court utilized the golden rule of 

interpretation to dodge treachery which 

would not be evaded if a mechanical 

understanding of the language is done when 

court held that sexual direction is a ground 

closely resembling sex in Article 15 and 

Thus, discrimination on the "premise of 

sexual orientation can't "be allowed" by 

Article 15. In the case of Souresh Koushal, 

the Apex Court underscored on the precept of 

presumption of constitutionality, even in the 

event of a pre-established resolution. The 

Court reiterated that stands nothing that 

would provide for the concerned protocol to 

be working for the prior existing laws which 

have been embraced by the parliament and 

utilized with or without revision. On the off 

chance that no alteration is made to a specific 

law it might speak to a choice that the 

assembly has taken to leave the law for what 

it's worth and this choice is the same as a 

choice to revise and change the law or 

establish another law. The 172nd Law 
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commission report explicitly suggested 

cancellation of that part and the issue has 

consistently come questionable. Nonetheless, 

the council has decided not to correct the law 

or return to it. This shows that the Parliament, 

which is undisputedly the delegate body of 

the individuals of India, has not thought it 

legitimate to erase this arrangement. Court 

additionally saw that unless an unmistakable 

protected violation is demonstrated, this 

court isn't engaged to strike down a law 

simply by prudence of its falling into neglect 

or the impression of the general public having 

changed as respects the authenticity of its 

motivation and its need.  

 

The Apex court likewise saw that who enjoy 

bodily intercourse in the regular course and 

the individuals who enjoy carnal intercourse 

against the request for nature establishes an 

alternate class and individuals falling in a 

similar classification can't guarantee that 

Section 377 experiences the bad habit of 

assertion and silly arrangement. What 

Section 377 does is simply characterize the 

specific offense and endorse discipline for a 

similar which can be granted if in the 

preliminary led as per the arrangements of the 

Code of Criminal Procedure and different 

sculptures of a similar family the individual 

is seen as blameworthy. Along these lines, 

the High Court was not viewed as right in 

proclaiming Section 377 IPC Ultra vires.  

 

The high court likewise excused the 

blindfolded utilization of unfamiliar 

decisions by the Delhi High Court. It 

expressed that however these decisions shed 

significant light on different parts of this 

privilege and are instructive corresponding to 

the situation of sexual minorities, they can't 

be exercised for selecting the lawfulness of 

the law sanctioned by the Indian Legislature.  

Subsequently, it was held that Section 377 

IPC doesn't encounter the negatives of 

illegality and the judgment passed by the 

Delhi High Court is legitimately impractical. 

 

V. NAVTEJ SINGH JOHAR V. 

UNION OF INDIA VIS-À-VIS 

SECTION 377, I.P.C. 

The distinction of personality which has been 

succulently expressed suitably interfaces 

human rights and the sacred assurance of 

right to life and freedom with poise. With a 

similar soul, we should perceive that the idea 

of character which has a sacred legitimacy 

can't be categorized uniquely to one's 

direction as it might keep the individual 

decision under control. At the center of the 

idea of personality lies self-assurance, 

acknowledgment of one's own capacities 

envisioning the chances and dismissal of 

outer perspectives with an unmistakable soul 

that is as per established standards and 

qualities or rules that are, to placed in a case, 

"intrinsically reasonable".  

 

In Souresh Koushal10, this Court upset the 

choice of the Delhi High Court in Naz 

Foundation along these lines maintaining the 

definability of Section 377 IPC and 

expressing a ground that the LGBT people 

group contained just a tiny division of the 

complete populace and that the minor 

actuality stating that the said segment was 

being abused isn't a worthy impression. Such 

a view is naturally impermissible.  

 

The Constitution is a report which is 

continuously said to live and advance, fit for 

clarifying and enhancing with the ticking 

clock and requests of the general public. The 

courts must recognize that it is the 

Constitution and as brilliant standards to 

which they bear their pre-eminent devotion to 
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the sovereign command and they should robe 

themselves within the soul of the sovereign. 

Also the common sense elucidation to battle 

the disasters of the disparity attempting to 

crawl into the psyches of the individuals and 

the general public is to be given importance.  

The job of the courts acquires significance 

when the rights are inveigled and place with 

a class of people or a minority bunch who 

have been denied of even their fundamental 

rights since days of yore.  

 

The essential target of having a protected 

prevalence isn't vanquished over the general 

public dynamically and comprehensively in 

the need of loyalty. Our Constitution is seen 

to be life-changing as in the translation of its 

arrangements ought not be forced to the strict 

significance of its words; rather they should 

be given an important development which is 

intelligent of their plan and reason in 

consonance with the evolving times. 

Transformative constitutionalism not just 

incorporates inside its wide fringe the 

acknowledgment of the rights and respect of 

people yet in addition engenders the 

cultivating and improvement of an air 

wherein each individual is offered with 

satisfactory chances to grow socially, 

financially and politically. At the point when 

guided by transformative constitutionalism, 

the general public is deterre10d from enjoying 

any type of separation with the aim of the 

Nation being guided towards a radiant future.  

The battle of residents having a place with 

sexual minorities is situated inside the bigger 

history of the battles against different types 

of social subjection in India. The request for 

nature that Section 377 talks about isn't just 

about non-procreative sex however is about 

types of closeness which the social request 

finds "upsetting". This incorporates different 

                                                             
10 Supra  

types of offense, for example, between 

station and between network connections 

which are tried to be controlled by society. 

The connections LGBT people and the 

networks everywhere have are well inside the 

reasonable furthest reaches of 19(1) (a). To 

couples who love overall standings and 

religion is the way that both are practicing 

their prevalence directly over adoration at 

colossal individual hazard and in the process 

disturbing existing lines of social authority 

with the creatures. Accordingly, the 

statement of the request for nature as being 

not just about the denial of non-procreative 

sex however rather about the problems 

forming a basis upon the structural 

confinements and the shackles of the general 

public which limits them, for example, sex, 

standing, class, religion and network makes 

the privilege to cherish a different fight for 

LGBT people, yet a fight for all.  

 

The stated perception in Souresh Koushal , as 

we would see it, is misleading, for the 

Framers of our Constitution could have not 

kept forward that the principal rights will be 

reached out to support the greater part just 

and that the judiciary should meddle just 

when the essential privileges of an enormous 

level of the masses is influenced. Actually, 

the taken perception would be totally against 

the sacred ethos, for the language utilized in 

Part III of the Constitution just as the goal of 

the Framers of our Constitution orders that 

the courts must advance in at whatever point 

there is a disrespect of the principal rights, 

regardless of whether the right(s) of an 

individual is/are in danger.  

 

Segment 377 IPC, in its present structure 

was, being violative of the privilege to 

respect and the privilege to protection, must 
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be tried, both, on the platform of Articles 14 

and 19 of the Constitution in consonance with 

the law set down in Maneka Gandhi and other 

later specialists.  

 

An assessment of Section 377 IPC on the 

blacksmith's iron of Article 14 of the 

Constitution uncovers that the 

characterization embraced under the said area 

has no sensible nexus with its item as other 

reformatory arrangements, for example, 

Section 375 IPC and the POCSO Act as of 

now punish non-consensual lustful 

intercourse. Per contra, Section 377 IPC in its 

present structure has brought about an 

undesirable guarantee impact whereby even 

"consensual sexual acts", which are neither 

destructive to youngsters nor ladies, by the 

LGBTs have been woefully focused on 

segregation and inconsistent treatment to the 

LGBT people group and is, in this manner, 

violative of the said article of the 

Constitution. 

 

VI. PRIVACY VIS-À-VIS 

SECTION 377 

Retd. Justice Puttaswamy v. Union of India 11 

rejected the “test of popular and acceptance 

as a notion” accepted by the Supreme Court 

in Souresh Kumar Koushal v. Naz 

Foundation,12 and affirmed that sexual 

orientation is a facet of right to dignity and a 

constitutionally guaranteed freedom.  

Discrimination against an individual on the 

basis of sexual orientation is opposed to the 

right to equality is deeply against and 

offensive to the dignity and self-worth of the 

individuals. Equality demands that the sexual 

offence and orientation of each individual in 

society must be protected on a daily basis 

even platform. The right to privacy and the 

                                                             
11K.S. Puttaswamy v. Union of India, (2017) 10 SCC 

1 

protection of sexual orientation lie in the 

preservation of golden triangle at the core of 

the fundamental rights guaranteed by Articles 

14, 15 and 21 of the Indian Constitution.” 

Dismissing the regularly proposed thought 

that the privileges of the LGBT people group 

can be interpreted as deceptive, the Court 

held that the right to privacy asserted by 

sexual minorities is an intrinsic feature. 

 

“145. … The rights of the lesbian, 

gay, bisexual and transgender citizens 

cannot be construed to be “so-called 

rights, they have an equal right”.  

 

The articulation "so-called" appears to 

recommend the selective exercise of a 

freedom under the pretense of a right which 

is although fanciful yet is a lasting basic right. 

This is a proper development of the security-

cases of the LGBT populace. Their privileges 

are not "alleged" yet are genuine rights 

established on sound sacred teaching. They 

inhere justified to life. They abide in 

protection and nobility. They in whole 

likewise establish the embodiment of 

freedom and opportunity which a popular 

government should concede. Sexual direction 

is a basic part of character. Equivalent 

acknowledgement requests assurance of the 

interest of the character of each person 

without segregation or partiality of any sort." 

 

Kaul, J. accepting the above proposition 

stated that: (Puttaswamy case [K.S. 

Puttaswamy v. Union of India, (2017) 10 

SCC 1], SCC p. 635, para 647) 

 

12Supra  
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“647. … The sexual orientation even 

within the four walls and a house thus 

became an aspect of discussion. I am in 

agreement and concur the view of Dr 

D.Y. Chandrachud, J., who in paras 144 

to 146 of his logical judgment, stated that 

the privacy cannot be denied even to a 

member of LGBT Community, even if 

there is a miniscule fraction of the 

population which is affected. The concept 

does not apply to any constitutional rights 

and the courts which will be bound to take 

what may be featured as a non-

majoritarian view, in the check and 

balance of power envisaged under the 

Constitution. One's sexual orientation is 

undoubtedly an attribute of his bodily 

privacy and cannot be infringed.” 

 

Along the line of the observations put out by 

the learned justices in Puttaswamy [K.S. 

Puttaswamy v. Union of India, (2017) 10 

SCC 1], the basis on which Koushal [Souresh 

Kumar Koushal v. Naz Foundation, (2014) 1 

SCC 1] was emphasized, the legal validity of 

section 377 was disregarded and 

disapproved.  

 

Yogyakarta Principles give content to the 

fundamental rights contained in Articles 14, 

15, 19 and 21, and scrutinized in the light of 

these Principles also; Section 377 will have 

to be stated to be unconstitutional. 

Constitutionality morality grasps inside its 

circle a few ethics, primary of them being the 

embrace of a pluralistic and comprehensive 

society. The idea of established ethical 

quality desires the organs of the State, 

including the Judiciary, to save the 

heterogeneous idea of the general public and 

to check any endeavor by the larger part to 

usurp the rights and opportunities of the tiny 

segment of the population. Constitutional 

morality can't be martyred at the special 

raised area of social profound quality and it is 

just protected supremacy that can be 

permitted to pervade into the Rule of Law. 

The cover of social quality can't be utilized to 

disregard major privileges of even a solitary 

individual, for the establishment of protected 

rests upon the acknowledgment of variety 

that overruns the general public. After the 

Privacy judgment in Puttaswamy, the 'right to 

privacy' has been raised to the platform of a 

Fundamental Right. The perception in 

Souresh Koushal, that a little portion of the 

complete populace includes LGBT people 

group and that the presence of Section 377 

IPC abbreviates the crucial privileges of an 

extremely diminutive level of the absolute 

people, is discovered to be a conflicting note. 

The Court saw that sexual inclination is an 

essential quality of privacy and that 

imbalance against an individual considering 

sexual direction is fundamentally hindering 

to the respectability and confidence of the 

individual.  

 

The objective of raising certain rights to the 

height of principal fundamental rights is to 

isolate their action from the scorn of 

dominant part, observed the learned judges. 

The benefits of lesbians, gays, bisexuals and 

transsexual people cannot be translated as 

purported rights and a little part of the 

country's general population involve these 

individuals isn't a suffering purpose behind 

denying the benefit to privacy. 

 

VII. CONCLUSION AND 

SUGGESTION  

Justice Kennedy alluding to the effect of 

homosexuality laws on the lives of gays, 

lesbians and Trans sexual in Lawrence 

expressed that: The state can't belittle their 

reality or control their fate by making their 
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private sexual lead a wrongdoing. The Indian 

courts need to perceive that they can't allow 

the state to keep on disparaging the presence 

of individuals with same sex wants in this 

nation. S 377 with its more extensive shadow 

of culpability is the greatest attack against the 

nobility and humankind of a generous 

minority of Indian residents. The courts need 

to recognize that by decriminalizing 

homosexuality they won't grant a simple 

sexual movement, however decriminalize the 

lives of genuine residents who are associated 

with that sexual demonstration. The public 

advantages of this decriminalization would 

begin with an ability to have self 

acknowledgment, solace, certainty and 

advancing pride among gays, bisexuals, 

lesbians, transsexuals, hijras – every one of 

whom are somehow or another or the other 

got inside the more extensive significance of 

377. Decriminalization will consider the 

chances and space for the gay development to 

rise up out of the shadows of the dark and 

make a space for itself to interface with the 

remainder of the common society, in a 

generally more equivalent position. India, 

which term to be as the world largest 

democratic country is a developing country 

which consist of a minority of homosexuals. 

Indian constitution provides fundamental 

rights to its citizens which include right to 

life, equality, non-discrimination etc. 

 

Homosexuality in many countries has been 

legalized. In India such relationship has been 

criminalized as our country terms it as 

unnatural. In India the issue of homosexuals 

is a controversial topic which is been hotly 

debated and has gotten the eyes of general 

public as well as our judiciary. Though India 

is an active member of UNHR and has signed 

most of the resolution but homosexual topic 

is yet in the books. According to our judiciary 

these are unnatural offences and now the 

discretion to repeal this section is on 

parliament. 

 

India is a nation of different culture, and here 

different people have different types of 

perceptions and lifestyle. Legally 

acknowledging the activities of homosexuals 

is a fresh trend over the world. In the ancient 

homosexuality has been adopted by different 

Gods and kings not only in India but over the 

world. UNHR says every citizen has a right 

to live equally and all are equal before law 

but their rights have been violated. The 

Supreme Court decision in Navtej Singh has 

been the table turning moment for the 

acknowledgment of homosexual rights and 

after the said case; we can see that the 

homosexual development is driving the 

mission for more extensive outreach. Indeed, 

it would not be excessively far from reality to 

express that homosexual fights for justice are 

driving and have impact in changing the 

women development in India as well, since it 

has changed our ideas of sexual orientation 

and opened up our brains to sexual 

orientation articulation that is non-adjusting 

with standard sex generalizations. A future 

for India with full correspondence will be one 

in which we perceive that all sexes are 

equivalent. The transgender development is 

taking us towards such advancement.  

 

What is truly required currently is a law 

change for assurance of homosexual people 

so they can get full acknowledgment as 

residents. We need a definite sex re-task 

enactment which will empower homosexual 

people to effectively revise their identity and 

sexual choice also and get their authoritative 

reports to mirror these changes. This would 

empower them to get to work, advanced 

education and other administrations. 
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Transgender people must have the option to 

self-decide sexual orientation without 

requiring any sort of clinical treatment or 

certification and be provided authority by law 

to change their sex to male, female or the 

third sexual orientation in all identification 

records. This has been the convincing request 

of the network. 

 

There is likewise the requirement for 

acknowledgment of brutality against 

transgender people. The criminal law on rape 

in India directly is still sex specific. It just 

perceives assault and sexual attack where the 

casualty is defined as a 'woman'. Trans 

people confronting sexual brutality have no 

criminal cure against sexual violence. Trans 

people are likewise not secured under 

Domestic Violence enactments, for example, 

the Protection of Women from Domestic 

Violence Act 2006 in spite of them 

confronting family and private violence at 

home. These enactments need change to 

incorporate transsexual people. In the 

entirety of this change we likewise need to 

perceive that the most challenging effort is 

confronting to guarantee that the benefits are 

accessible to all Trans individuals and not 

simply those advantaged by position, class, 

religion and capacity. It likewise clarified 

that because of the absence of reasonable 

aptitudes and work in various parts, these 

individuals are left with the main choice to 

opt for beggary and prostitution. Different 

academic projects are as yet working 

appropriately so as to make the people 

mindful about employment options along 

with having some enthusiasm for the branch 

of knowledge. Different openings are 

guaranteed to be given so as to make them 

independently employed according to the 

need of great importance. This paper 

unmistakably referenced the obstacles that 

these individuals are going through; it’s all as 

a result of their jobless status. The adverse 

demeanor of the general public causes these 

people to invest amounts of energy all alone 

so as to beat all the obstructions and make 

individuals gain certainty to acknowledge 

them socially on the verge of their prosperity 

rate throughout life. Awareness camps and 

projects must point on the present hindrances 

that the network is confronting today. These 

issues will be seen as it were at the point 

when the transsexual network will constrain 

the law making bodies to guarantee strategies 

for their security and give them their sole 

common liberties that they merit. Advocates 

should be more dynamic and secure more 

presentation in managing particularly with 

the sex variation gatherings. More programs 

must be composed for the understudies in 

request to cause them to comprehend the 

profundity of the difficulties that the 

transsexual network is confronting 

consistently since years. 

 

***** 

 
 


