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ABSTRACT 

 

The paper discusses the liability of the state 

in tort under administrative law. The term 

“administration” is utilized here 

synonymously with “state” or 

“Government”. The liability of the 

government in tort is represented by the 

standards of open law acquired from British 

Common law and the arrangements of the 

Constitution. It chiefly centres around the 

acknowledgment of the “liability and, 

providing compensation pay to the natives 

particularly by the legal executive in the 

occasion of legitimate damage. The extent of 

the paper is restricted to surveying the degree 

of tortious liability previously the 

Constitution and the continuous changes in 

legal methodology in post Constitutional 

time.”  The paper bargains about the tortious 

liability for the state and it clarifies the pre-

sacred and post-protected legal choices with 

case laws and it likewise clarifies the before 

initiation and after beginning of the 

constitution in regards to the sovereign and 

non-sovereign capacities. At last it manages 

the precept of open responsibility in the field 

of legal and individual liability in 

examination with both English and Indian 

laws.  
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CHAPTER-1 

INTRODUCTION 

1.1 INTRODUCTION 

Tortious Liability rises up out of the rupture 

of a commitment basically settled by the law; 

this commitment is towards people all things 

considered and its rupture is redressible by a 

movement for unliquidated damages. The 

torts put together by individuals against 

another were seen in custom-based law and 

the truism “Ubi Jus Ibi Remedium” pushed 

the advancement of the Law of “Torts like 

never before. Under the Roman law, the state 

was not at liability in torts towards its 

subjects, since it was a Sovereign. It was seen 

as a normal for Sovereignty that a State 

couldn't be sued in its very own courts 

without its consent. So likewise, in England, 

the Crown savoured the experience of 

invulnerability from tortious liability and the 

precept “The King can't take the blame no 

matter what’ won”. Neither a wrong could be 

attributed to the King nor the Government 

nor may it have the option” to affirm any 

misguided. In the post established time, the 

methodology of Welfare State rationale 

provoked the all invading State intercession, 

decreasing the refinement among open and 

private limits.  

“The welfare measures and requests copied 

and the likelihood to particular harm 

extended. The State was inside and out that 

truly matters an endeavour aggregate thusly 

making it a juristic individual acting through 

its specialists and administrators suable under 

law. The courts made another open law fix 

which made the State at liability for wrongs 

executed over the range of action of non-

sovereign limits. The subject of State 

Liability in torts has acknowledged 

remarkable noteworthiness today. The very 

thought of welfare state envisions that state 

manages the locals and sets up a solitary 

association between the benefits of the 
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individual and the commitments of the State. 

While these commitments have extended, the 

development in State activities has provoked 

an increasingly imperative impact on the 

subjects. Article 12 of the Indian Constitution 

describes ‘State’.” 

 

1.2 RESEARCH METHODOLOGY 

The present analyst embraced the suitable 

philosophy which might be portrayed as 

chronicled, systematic, evaluative and 

prescriptive. The research material has been 

gathered from different sources to follow the 

historical backdrop of the law. The 

significant case law was efficiently gathered, 

ordered and after that investigated. This 

technique has been embraced, for, the 

development of law can be acknowledged 

distinctly through an investigation of the 

improvements in different circles of 

authoritative, regulatory and legal exercises. 

The present situation of law of State's liability 

can be examined distinctly through cases 

chosen by the courts. The primary research 

material of the study is on account of a 

doctrinal research, for example, books, 

diaries, law reports and so on.  

 

Researcher collected data from secondary 

sources. This project was written with the 

aim of understanding and analysing the 

liability of the state in present and past 

situation. The method employed in this study 

is the normative method and theoretical in 

nature and all the information re-collected 

and compiled in a systematic order.  

 

Present thesis is essentially a library based 

project as it seeks to critically describe and 

analyse the comparison two eras of liability 

of a state with the help of available primary 

and secondary sources. 

 

1.3 RESEARCH OBJECTIVES 

The present study is taken with the 

acknowledged object of following the 

advancement of the law of tortious liability of 

the State in India with regards to its sacred 

and administrative casing work. The present 

paper is additionally intended to evaluate the 

work of judiciary in settling the strife 

between the State and the person in the field 

of tortious liability.  

 

Specific Objectives 

i. To follow out the development of the 

law identifying with tortious liability of 

the State in India.  

ii. To inspect the Judiciary's commitment 

to the continuation of the law of State 

liability in tort.  

iii. To break down the respectability of the 

polarity of State's capacities both 

sovereign and non-sovereign or its 

functions as determinant components 

of the State's liability in the human 

rights arranged present day welfare 

State.  

iv. To inspect the administrative 

endeavours to make tortious liability of 

the State as a statutory liability in India 

and the outcome of such endeavours. 

 

1.4 RESEARCH HYPOTHESIS 

This study attempts to trace and find out 

answers to the following research questions 

in an empirical manner based on statistics: 

i. Whether the state is at liability to 

the ideas of tortious liability and 

vicarious liability? 

ii. Whether the investigation 

whether State is bound by Statute 

and doctrine of liability?  

 

1.5 SCOPE OF STUDY 
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In India the law relating to ‘Tortious liability 

of the State’ isn't agreeable. The law around 

there is ambiguous and befuddling primarily 

in light of the fact that of the impact of 

Common Law to start with and later on 

account of a few clashing legal choices. The 

immense mass of clashing case law that has 

as of late jumped up, requires its precise 

examination. The law of State liability in its 

present phase of improvement is presumably 

an uncontrollable portion of law. For what it's 

worth, the Constitution doesn't meddle with 

the proceeded with pervasiveness of pilgrim 

law and the authoritative endeavours at 

rehashing of law have been prematurely 

ended twice, with the appearance of the new 

human rights statute and the idea of 

responsive State, the line of differentiation 

between Sovereign and non-sovereign 

capacity turned into no longer applicable. 

The issues associated with the advanced 

setting are a few times new and to a great 

extent liquid, sidestepping arrangement. The 

teaching shaping the premise of State's 

liability needs reassessment in the 

contemporary setting as genuine questions 

have been communicated about its 

pertinence. Time after time, disarray and not 

explanation has been the result of Courts try. 

All things considered, there is a need to look 

at the different features of the law of tortious 

liability of the State and furthermore of its 

hypothetical premise. 

 

1.6 PLAN OF STUDY 

The present research work entitled “The 

tortious liability of the State in India" is 

divided into six parts and is trailed by 

Bibliography and Appendices. The early on 

part displays a superior perspective on the 

issue and recommends the parameters of the 

proposition.  

The first chapter is dedicated to the 

investigation of ideas of the State, vicarious 

Liability, the premise and avocations for 

vicarious liability.  

The second chapter is isolated into three 

segments and is dedicated to the investigation 

of Indian point of view of the tortious liability 

of the State. Section I covers the investigation 

on State liability in India from antiquated 

occasions till the beginning of Constitution, 

Section II the liability of East India 

organization as a dealer and a ruler has been 

followed with the assistance of statutory 

arrangements and legal declarations. Section 

III covers the liability of State in British 

India.  

 

Chapter third deal with tortious liability 

under constitution again is separated into two 

section. Section I is given to the examination 

of the lawful situation of tortious liability of 

the State under the Constitution, which 

Section II manages the more extensive 

perspective on the State's liability which has 

developed through legal translation lately.  

 

Chapter fourth deals with the concept of 

tortious liability of various states and is 

divided into two sections. Section I manages 

the law of Crown's liability in tort in the 

United Kingdom. Section II concentrates the 

dialog on the Federal tort liability in the 

United States of America.  

 

Chapter fifth deals with the concept of 

Doctrine of Public Accountability. Chapter 

sixth contains the conclusion. A couple of 

proposals and measures are likewise made as 

to make the law identifying with tortious 

liability of the State straightforward and 

progressively successful. 

 

1.7 LITERATURE REVIEW 
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1.7.1 Duncan Fairgrieve: State Liability in 

Tort1
  

This paper takes a gander at the topical hover 

of legislative liability in damages fighting 

that that there has been a fundamental move 

in the traditional English law approach as 

delineated in a movement generally House of 

Lords decisions. A point by point 

examination is made of the torts applying to 

open bodies, including lack of regard, 

misfeasance in expansive sunshine office, 

disturbance and break of statutory 

commitment, and the effect of European 

human rights law and gathering law, with 

discourse of the availability of damages 

under the Human Rights Act 1998 and the 

impact of the flawed decision of the 

European Court of Human Rights in Osman 

v. UK2 and the following retreat in Z v. UK3. 

The discussion of state liability is similarly 

set inside the setting of the creating 

demeanour of the courts to open law fixes, 

with a point by point reconsideration of the 

association between ultra vires and liability 

in damages. 

 

1.7.2 Maguire: State Liability for Tort, 

Harvard Law Review4 

It starts with the expressed words worried 

with the state disparity which breaks theirs 

contract and which their revoke their bonds. 

The issue relating State liability for tort is 

nearly pulled in with little intrigue. It 

                                                             
1 State Liability in Tort - Duncan Fairgrieve - Oxford 

University Press, , 

https://global.oup.com/academic/product/state-

liability-in-tort-9780199258055?cc=in&lang=en& . 
2  European Court of Human Rights in Osman v. UK, 

[1998] ECRR 101 
3  Z v UK, [2001] 34 EHRR 97 
4 Maguire, “State Liability for Tort”  (1916), 30 

Harvard Law Review 20. 

referenced the explanation as conditions 

changes. It incorporates that at long last the 

lot of choices taken with respect to the 

residents may secure lawful rights a 

sovereign by explanation of the latter torts. 

 

CHAPTER-2 

TORTIOUS LIABILITY OF STATE PRIOR TO 

CONSTITUTION 

2.1 THE KING AND ANCIENT INDIA 

In the Vedic occasions, Kingship appears to 

be frequently to have been elective. Steadily, 

in any case, the arrangement of political 

decision offered spot to a hereditary5 

authority. After the foundation of innate 

authority, there grew up the theory of divine 

beginning of the Institution. This hypothesis 

was explained in the morals, the Smritis and 

the Puranas. The Atharva Veda6, Rig-Veda7 

and Brahmanas8 contain the hypothesis of the 

celestial birthplace of the majesty and it was 

before long formed into a kind of political 

rule.  Along these lines, the ruler in 

antiquated India was contributed with 

something like a celestial radiance, yet it was 

just an exemplary ruler who was viewed as 

celestial, however, the holiness of the lord, as 

indicated by Manu, doesn't imply that he is 

faultless. In fact, the lord is increasingly at 

liability to fail and fall than any customary 

native as he is presented to more noteworthy 

enticements emerging out of Kama (Passion) 

5 Of Jataka stories, Book 1.32 the succession to the 

kingship of the eldest son of the last ruler had 

become the general rule. 
6 ‘Atharva-veda’ xx 127.7 king parikshit has been 

described as a God among men.  
7 Ibid supra note at 7, King “Prurukusta" has been 

only once described as Ardhadeva (semi-devine). 
8 A.S. Altekar, State and Government. In ancient 

lndia(1958)p.94; In the satapatha Brahmana, not only 
the king, but the Kshatriya class is described as t 

having a devine origin. 



SUPREMO AMICUS 

VOLUME 20  ISSN 2456-9704 

______________________________________________________________________________ 

_____________________________________________________________________________________ 

PIF 6.242                                                               www.supremoamicus.org 
 

Krodh (Anger) and Lobh (Greed)9. He further 

says that where a basic man would be fined 

one Karshapana, the ruler will be fined one 

thousand, which is set up law. It will be the 

liability of the ruler to maintain the law and 

he will be the subject of law as much as some 

other common resident. He will not guarantee 

himself to be a lawgiver but only one who 

implements the law.10  

The advancement of antiquated Indian law in 

the field of tortious liability of the State was 

progressive. The lord's equity was first 

limited to discipline for violations and 

increasingly genuine social offenses. Bit by 

bit, the lord started to manage few issues of 

common nature not including discipline. The 

purpose behind strategic distance of the ruler 

in common issues could be ascribed to the 

Indian culture of Vedic age, which was 

independent town network. The locals were 

simply agnatic and that's just the beginning or 

then again less autonomous11. It could 

likewise be said that the abused party himself 

allowed Kshama (Acquittal) to advance his 

otherworldly prosperity. In this manner, the 

perfect of justice was guided more by 

profound as opposed to fleeting trepidation. 

2.2 LIABILITY OF A STATE DURING EAST 

INDIA COMPANY 

The tortious liability of the East India 

Company during the Charter period from 

1600 to 1772 could be had from the 

Statement of sir Erskine Perry. However, 

there were no detailed cases chosen by the 

Mayor's Courts and Recorder's Courts. This 

was trailed by an express Provision as 

introduction to the Bengal Regulation III-of 

                                                             
9 Manu smriti vli, (Ed.F. Maxmuller, Reprint) 1967. 

p.45. 
10 Id. p. 336. 
11 N.C Sen Gupta. Evolution of ancient Indian Law 

(Tagore Law Lectures (1950)-(1953) pp. 7-10. 

1793 which accommodated the vicarious 

liability of the Company for the improper 

demonstrations of their hirelings. The 

prelude announced, “Government itself, in 

superintending these different branches of 

sources of the State, might be blocked from 

harming private property, they have resolved 

to present the cases and interests of the 

general population in such issues to be 

chosen by the Courts of justice, as per the 

guidelines, in a similar way as suits by 

people.12” The inquiry whether the Company 

was going about as a sovereign power or in 

private limit was just because brought up in 

Moodalay v. The East India Company13 the 

court held that the ace of rolls while 

dismissing the conflict set out the 

accompanying significant recommendation 

of Law, through Lord Kenyon and stated that 

“I concede that no suit will lie in this Court 

against a sovereign power for anything done 

in that limit, however I don't think the East 

India Company is inside the standard. They 

have rights as a sovereign control; they have 

likewise liabilitys as people. In the event that 

they go into bonds in India, the aggregates 

verified might be recuperated here; so for 

this situation as a privately owned business 

they have gone into a private contract, to 

which they should be liable”14. 

2.3 TORTIOUS LIABILITY DURING BRITISH 

INDIA;  

The locals, which was portrayed as ‘Sepoys 

Mutiny’ by the British, however was known 

as the first war of autonomy by Indians. 

Subsequently, the British Government chose 

to put a conclusion to the political 

12 Mayne, Criminal Law of India (1896) p. 229. 
13 Moodalay v. The East India Company, I.Bro. 

C.C..469 (1785). 
14 See Also, Farnell V. Bowman, LR 12 A.C.643 

(1887). 
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organization of the Company and in spite of 

the obstruction made by it, British Parliament 

instituted the “Government of India Act, 

1858”. By this Act the Company was denied 

of all its power over the Government of 

India15. It vested in the British Crown all 

authority through the Secretary of State for 

India. The Act of 1858 shaped the defining 

moment not just in the political and 

Constitutional History of India, however in 

the field of law relating to vicarious liability 

of the State and hence the emergence of 

‘Sovereign Immunity Doctrine’, the ‘Theory 

of Benefit’ and ‘The Theory of Ratification’. 

The rule of confirmation was presented now 

and again for making the State obligated for 

the tortious demonstrations of their hirelings 

submitted notwithstanding over the span of 

their work. 

CHAPTER-3 

TORTIOUS LIABILITY OF STATE UNDER 

CONSTITUTION 

3.1 HISTORY 

“The liability co-end with that of East India 

Company in light of the reality that the 

liability of the Dominion of India before the 

Constitution was same as that of Secretary of 

State for India under section 176 of 

Government of India Act 1935 and the 

Government of India Act 1915 made the 

liability of the Secretary of State for India 

same as that of East India Organization going 

before Government of India Act 1858. 

Thusly the circumstance of the tortious 

liability was cemented at 1858. The 

organization managed in a twofold limit 

Commercial and Sovereign. When it began 

exercises in India, the organization was 

                                                             
15 M. Rama Jois, Legal and Constitutional History of 

India, Vol. II (1990), p. 263 

completely an exchange body. Bit by bit, it 

picked up areas and moreover the sovereign 

forces to make war and harmony and raise 

military. Since it was an autonomous 

organization not being the worker or pro of 

the English Crown, the obstruction had a 

great time by the Crown was never connected 

with it. In its sovereign point of confinement, 

it was acquitted from any tortious liability. 

As per this standard after self-governance, 

the safety of the State continued in a couple 

of respects for example sovereign forces.”  

In the case of Secretary of State V. Hari 

Bhanji16, salt was being shipped from 

Bombay to Madras ports. In the midst of 

movement the commitment payable on salt 

was raised and the seller was mentioned to 

pay the redesigned commitment at objective. 

The total was paid under test and later on a 

suit was recorded to recover the total. The 

Madras High Court had two issues to 

consider.  

i. Whether the State for example the 

defendant was a sovereign and 

could be sued in its very own 

courts?  

ii. What was the possibility of the 

exhibit against which the 

assistance was being ensured.  

“The Court held that since the invulnerability 

increased in value by the Crown didn't 

connect with East India Company, the 

organization was subject. Second the 

invulnerability existed only for the 

“Demonstrations of State” totally implied. It 

was also said that the capability among 

sovereign and non-sovereign limits was not 

an especially settled one. There is a 

qualification with respect to “Demonstration 

of State” and the hindrance of “Sovereign 

16 Secretary of State V. Hari Bhanji, (1882) ILR 

Madras 273 
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Immunity”. The past streams from the 

possibility of vitality drilled by the State for 

which no activity lies in normal court 

however the keep going was made on the 

divine right of Kings.” 

3.2 LIABILITY UNDER CONSTITUTION 

Under the Constitution of India two Articles 

viz Article 294 of Constitution of India and 

Article 300 of Constitution of India contain 

unequivocal and verifiable arrangements in 

regards to tortious liability of State and suit 

against it. Both the Articles go under Chapter 

III of "Part XII of the Constitution of India 

which is going as Property Contracts, 

“Rights, Liabilities Liabilities and Suits.”  

 “Article 294 (b) of the Constitution of India 

gives that the liability of Union Government 

or State Government may emerge out of any 

agreement or something else. Otherwise 

would incorporate different liabilities 

including tortious liability moreover. This 

Article consequently establishes and moves 

the liabilities of Government of India and 

Government of each overseeing region in the 

Union of India and relating States.”  

 Article 300 of the Constitution of India gives 

that State can sue or be sued as juristic 

character which states “The Government of 

India may sue or be sued by the name of the 

Union of India and the Government of a State 

may sue or be sued by the name of the State 

and may, subject to any arrangements which 

might be made by Act of Parliament or of the 

Legislature of such State authorized by 

temperance of forces given by this 

Constitution, sue or be sued in connection to 

their separate undertakings in the like cases 

as the Dominion of India and the comparing 

Provinces or on the other hand the relating 

                                                             
17 State of Rajasthan v. Mrs. Vidyavati, AIR 1962 SC 

937 

Indian States may have sued or been sued if 

this Constitution had not been authorized.”  

The initial section of the Article 300 

arrangements with the terminology of the 

gatherings to a suit or continuing, that is 

Union of India and State Government yet the 

subsequent part characterizes the degree of 

liability by the utilization of words 'in the like 

cases. The Supreme Court of India after 

coming into power of the Constitution of 

India in the main eminent case in regards to 

State's tortious liability viz. State of 

Rajasthan v. Mrs. Vidyavati17, AIR 1962 SC 

937 evacuated the question that the extent of 

Article 300 was restricted and held that “the 

extent of Article 300 isn't restricted and the 

articulation ‘in the like cases’ alludes back 

for the assurance of such cases to the lawful 

situation before the sanctioning of the 

Constitution and Article 300 has spared the 

privilege of Parliament or council of a State 

to sanction such law as it might suspect fit 

and legitimate for this sake thus long as 

governing body has not communicated its 

goal in actuality, law must be held to be a 

similar which has been proceeding from the 

day of the East India Company. The Court 

additionally held that there can be no trouble 

in holding that the State ought to be to such 

an extent at liability for tort in regard of a 

tortious demonstration submitted by its 

worker inside the extent of his work and 

entirely separated from the activity of 

sovereign powers as some other manager.” 

“Sovereign capacities were indicated as 

barrier demonstration of State and other like 

agents. It was in this manner clarified that 

ambit of Article 300 included tortious 

liability of State what's more, its degree isn't 

constrained to suit or appropriate to one in 

regard of legally binding liability as it were. 
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In the said case a vehicle possessed by the 

State of Rajasthan met with a mishap causing 

demise of one individual because of 

carelessness of the driver.” The State was 

held at liability as the said mishap couldn't be 

related with the sovereign forces. The Court 

held that the demonstration of open hireling 

submitted by him over the span of his work 

was in release of liabilities relegated to him 

not by uprightness of designation of any 

sovereign forces.  

In case of Kasturi Lal Ralia Ram v. State of 

Uttar Pradesh18, AIR 1965 SC 1039 the 

instance of Vidyavati was recognized on 

actualities limiting it to tortious liability not 

emerging from the activity of sovereign 

forces. The Court in Kasturi Lal's case 

maintained the protection of sovereign 

invulnerability what's more, held that zone of 

business referable to sovereign forces must 

be carefully decided. In the said case the held 

onto gold was kept in the Malkhana and the 

individual from whom it was held onto 

applied for its arrival later on however the 

case was not done and it created the 

impression that it was no longer in Malkhana 

and the equivalent was abused by the 

individual incharge of the equivalent. It was 

held this happened due to the carelessness 

with respect to the cops who acted infringing 

upon arrangement of U.P. Police Regulations 

and the forces which were practiced by them 

could be appropriately described as sovereign 

forces. These cases and different cases came 

up for thought under the watchful eye of the 

Supreme Court in the instance of Nagendra 

Rao v. State of Andhra Pradesh19 which 

emerged under Basic Commodities Act. The 

Court saw that in welfare state elements of 

                                                             
18 Kasturi Lal Ralia Ram v. State of Uttar Pradesh, 

AIR 1965 SC 1039 
19 Nagendra Rao v. State of Andhra Pradesh, AIR 

1994 SC 2663 

State are not just guard or organization of 

Justice or keeping up lawfulness which are 

sovereign elements of State, yet its capacities 

plan to direct and control exercises of 

individuals in pretty much every circle: 

instructive, business, social, financial, 

political or even conjugal, and the dividing 

line among sovereign and non-sovereign 

forces for which no levelheaded premise 

endures has to a great extent vanished. The 

water tight compartmentation of sovereign 

and non-sovereign capacities was “held not 

to be sound and against present day 

jurisprudential reasoning. The Court saw 

that qualification among sovereign and non-

sovereign forces relies on the idea of intensity 

and its activity. One of the tests to decide 

whether the authoritative or official capacity 

is sovereign in nature is whether the State is 

responsible for such activities in Courts of 

law.”  

In the case of Achut Rao Hari Bhau Kodwa 

and another v. State of Maharashtra and 

others20,  the Government specialist and the 

State were held that “liability on account of 

the carelessness of the said specialist in the 

emergency clinic bringing about death of the 

patients, it was held that running of medical 

clinics not being selective capacity of the 

Government, keeping up a medical clinic by 

Govt. would not be an activity of sovereign 

power in order to empower to guarantee 

resistance from liability for the tortious 

demonstrations of its medical clinic 

representatives.”  

The Supreme Court in Dr. M. Ismail 

Farooqui v. Association of India21, AIR 1995 

se 605 held that “the securing of sanctuary 

20 Achut Rao Hari Bhau Kodwa and another v. State 

of Maharashtra and others, (1996) 2 SCC 634 
21 Dr. M. Ismail Farooqui v. Association of India, 

AIR 1995 SC 605 
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and mosque may it be on the grounds that it 

is shrouded in upkeep of lawfulness is 

likewise canvassed in the sovereign elements 

of State.”  

3.3 ARTICLE 21-SOVEREIGN IMMUNITY 

“Article 21 of the Constitution of India denies 

State to deny an individual of his life and 

freedom aside from as per a strategy set up by 

law. The word ‘life’, it incorporates each part 

of life which makes life significant, complete 

and living, and even culture, custom, legacy 

and individual freedom which have a very 

extended significance force negative deed on 

the State and in perspective on Constitutional 

arrangements including Directives Standards 

of State Policy it has been translated to force 

positive commitment upon the State which is 

to guarantee better delight throughout 

everyday life and nobility of person. The 

Fundamental Rights which have been 

ensured and are enforceable by the Supreme 

Court. Under Article 32 of Constitution of 

India and High Court, under Article 226 of 

Constitution of India have not just made the 

guard of sovereign invulnerability totally 

inapplicable yet have ousted it inside and out 

as it can't go with unavoidably ensured rights. 

In perspective on complete ouster of 

sovereign invulnerability in respect to basic 

rights especially Article 21, appropriate to 

grant cash pay for infringement of the law is 

advocated.” The Union and State 

governments would be at liability for tortious 

acts submitted by their representatives over 

the span of work for infringement of Article 

21. The Supreme Court granted fiscal 

remuneration in an enormous number of 

cases.  

                                                             
22 Nibati Behera v. Territory of Orissa, AIR 1993 SC 

1960 

In the case of Nibati Behera v. Territory of 

Orissa22, the Court held that the standards on 

the liability of the State in the event that for 

instalment of pay and the differentiation 

between this liability and the liability in law 

for the instalment of pay for the tort so 

submitted. On the off chance that no other 

practicable method of change is accessible 

the Court would grant fiscal remuneration for 

break of basic rights by State or its 

representatives dependent on the guideline of 

exacting liability. 

CHAPTER-4 

TORTIOUS LIABILITY UNDER COMMON 

LAW PRINCIPLES 

4.1 LAWS OF ENGLAND 

The law of torts in England as in India is 

uncodified. As the great author Professor 

Dicey said that “Nine tenths of the law of 

agreement and almost the entire of the law of 

torts are not to be found in any volume of 

resolutions”. As indicated by the 

fundamental precedent-based law standards, 

no activity lies against the Crown for tortious 

acts done by its hirelings. This most likely is 

because of the use of the surely understood 

adages either “the king can do no wrong” or 

“the king can’t be sued in his own courts”. 

The subjects had just a constrained 

appropriate against the crown and this 

identified with the recuperation of genuine or 

individual property or instances of break of 

agreement. Indeed, even this privilege could 

be upheld just by method for Petition of right.  

In the end the Crown Proceedings Act of 

1947 which negative to a momentous degree 

the hypothesis of resistance of Crown for 
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torts of its workers and shed the unique 

system of request of Right.23  

In England, before 1947, the Crown Enjoyed 

resistance from tortious liability according to 

the saying, “King can do no wrong”. As there 

is no understanding of the State in English 

Law, and the Governmental offices are only 

gatherings of crown hirelings. The Crown 

Proceedings Act 1947 makes the crown in 

standard obligated for the torts to a similar 

degree as a private individual of full age and 

limit, subject to such special cases, inter alia, 

as protection of domain, support of military 

and postal administrations. Accordingly the 

crown turns out to be vicariously obligated to 

an enormous degree for the torts submitted by 

its workers. In case of Home Office v. Dorset 

Yacht Co24, the crown was held subject for 

the harm brought about by the runaway 

borstal students who got away in light of the 

carelessness of the borstal officials in the 

activity of their statutory capacity to control 

the learners. 

4.2 LAWS OF UNITED STATES OF AMERICA 

In the United States of America, The Federal 

Tort Claims Act, 1946 characterizes the 

tortious liability of the Government. In the 

instances of precedent-based Law liabilities, 

the U.S.A., Government is at liability to a 

similar degree as a private individual under 

like conditions. Anyway deliberate torts are 

absolved. On the Whole the tortious liability 

of the U.S. Government is more limited than 

that of the administration in England. 

CHAPTER-5 

                                                             
23 Kirshna Murthy v. State of A.P., 1964 SCR (7) 

410.  
24 Home Office v. Dorset Yacht Co ,(1970) AC 1004, 
See M.P.Jain & S.N.Jain, Principles of 

Administrative Law, fifth edition 2009, pg. 750. 

DOCTRINE OF PUBLIC ACCOUNTABILITY 

The idea of open duty includes basic open 

concern. All the three organs of the 

government-law-making body, official and 

legitimate are obligated to open 

responsibility.  

5.1 MEANING OF DOCTRINE 

It is settled law that each and every 

discretionary power must be polished 

reasonably and in greater open interest. In 

Henley v. Lyme Corporation25, Justice C.J 

opined and stated that “Presently I take it to 

be faultlessly clear, that if an open official, 

abuse his office, either by a demonstration of 

avoidance or commission and the result of 

that is harm to an individual an activity may 

be kept facing such open official.” In various 

cases, the Supreme Court has associated the 

above rule by giving fitting lightening to 

wronged parties or by managing the defaulter 

to pay harms, compensation or costs to the 

person who has persevered. In Arvind 

Datttaraya v. State of Maharashtra26, the 

Supreme Court set aside solicitation of trade 

of an open official watching that the move 

was not made without trying to hide interests 

yet rather was an example of abused of a 

reasonable official and held that “it is most 

terrible that the Government cripple the 

officials who discharge their truly 

furthermore, energetically and brings the 

individuals getting a charge out of dull 

advancing and contra banding liquor.” 

i. Individual liability: - A burst of 

commitment gives rise out in the open 

law to liability which is known as 

25 Henley v. Lyme Corporation, [1829] EngR 554 
26 Arvind Datttaraya v. State of Maharashtra, Civil 

Appeal No. 4651 of 1997 
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“misfeasance with no attempt at being 

subtle office”. Exercise of vitality by 

cleric and open officials must be for 

open product and to achieve welfare of 

open free to move around at will. Any 

place there is misuse of vitality by an 

individual, he can be held committed.  

In Common Cause, a Registered Society v. 

Union of India27 the oil Minister made 

circulation of oil siphons emotionally for his 

relatives and buddies. Quelling the activity, 

the Preeminent Court guided the Minister to 

fifty lakh rupees as model harms to open 

exchequer and fifty thousand rupees towards 

expenses. In is introduced that in Lucknow 

Improvement Authority v. M.K Gupta28, the 

Supreme Court properly expressed that 

“when the court arranges the portion of 

harms or pay against the express a complete 

sufferer is the ordinary man. It is the 

‘residents’ money which is paid for inaction 

of the people who are supplied under the 

demonstration to discharge the people who 

are under the demonstration to discharge 

their commitments according to law. It is as 

such indispensable that the Commission 

when it is satisfied that a protestation is 

equipped for compensation mental 

destruction or abuse, which seeing should as 

recorded carefully on material and inducing 

condition and not daintily, it also arrange the 

division stressed to pay the total to the protest 

from the general populace finance 

immediately. Regardless, meanwhile, 

individual liability should be constrained on 

bombing officials just in the wake of hauling 

out and bearing reasonable shot of hearing.”  

5.2 JUDICIAL ANALYSIS 

                                                             
27 Common Cause, a Registered Society v. Union of 

India, W.P. (Civil) 215 of 2005 

The instructing of open liability applies to 

lawful moreover. A crucial need of value is 

that value is that it should be allocated as 

quick as would be judicious. It has been 

appropriately expressed: “Equity postponed 

is equity is equity denied.” Delay in move of 

cases can be recommended. While comments 

and input of legal taking a shot at issues of 

measures, sound aides for explanation and 

change, the working of the court in 

association with an explicit proceeding with 

isn't allowable. 

 

CHAPTER-6 

CONCLUSION 

All activities of state and its instrumentalities 

must be toward the objectives set out in the 

constitution. Every movement of government 

should be toward reasonable shows, social 

and monetary improvement and open 

welfare. The built up court rehearses vitality 

of legal review with confinement to ensure 

that the specialists on whom such power is 

supplied under the lead of law practice is 

really, fairly and for the explanation behind 

which it is intended to be worked out. 

“Sovereign immunity as a protect may have 

been, thus, never available where the State 

was locked in with business or private 

endeavour nor it is available where its 

officials are culpable of interfering with life 

and opportunity of a local not advocated by 

law. In both such infringements the State is 

vicariously subject and bound, normally, 

authentically and morally, to compensate and 

reimburse the wronged person. The 

educating of sovereign immunity has no 

significance in the present-day setting when 

28 Lucknow Improvement Authority v. M.K Gupta, 

AIR 1994 SC 787 
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the possibility of power itself has 

encountered radical change.”  

“Power” and “Demonstrations of State” are 

as such two one of a kind thoughts. “The past 

vests in a man or body which is free and 

overwhelming both remotely and inside 

while last may be act done by an agent of 

sovereign inside the purposes of restriction of 

vitality vested in him which can't be tended 

to in a Municipal Court. The possibility of 

vitality which the Company got a kick out of 

was arrangement of the “Demonstration of 

State”. A movement of political power by the 

State or its agent does not equip any 

explanation behind activity for archiving a 

suit for harms or pay against the State for 

carelessness of its officials. More than that 

for more than hundred years, the law of 

vicarious liability of the State for 

carelessness of its officials has been swinging 

from one course to other. Result of the 

aggregate of what this has been 

defencelessness’ of law, increment of suit, 

abuse of money of essential man and 

imperativeness and time of the courts.” 

***** 

 


