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“Happily ever after is not a fairy tale. It’s a 

choice.” 

                                                                                                                         

-Fawn Weaver 

 

 

Abstract: Marriage is viewed as a standout 

amongst the most sacrosanct institution of 

our nation. In any case, when its purity is 

creased, this institution smashes totally. 

Marital rape abuses the right of pride of a 

lady and the biggest irony here is that this 

heinous crime is not yet treated and 

criminalized as a “rape” in India. Rape is rape 

irrespective of who has committed it or what 

is the relation of the culprit with the abused. 

The vile of marital rape is winning in this 

pious relationship for a very long time and the 

married women have been subjected to 

various psychological and health issues. 

Presumably the reason for the marriage is to 

furnish right to engage in sexual relations 

with wife. Regardless of the majority of the 

laws to protect and uplift women, marital 

rape is the most exceedingly cruel and the 

most horrifying crime that happens within the 

four walls. It is the most disgraceful crime as 

a person whom the lady trusts and adores 

does it, and hence is more horrible.  

 

Prima facie the paper will discuss whether or 

not the sex without the consent of wife ought 

to be considered as a rape. Further, the paper 

will be dealing with the effects of marital rape 

on a wife and the Constitutional provisions 

with respect to International scenario like 

CEDAW. Doctrinal research technique has 

been used for the successful finishing of this 

paper. 

 

Keywords- Marriage, Marital Rape, 

Constitutional Provision, Consent, 

Psychological. 

 

 

          

            Marital Rape: An Overview 

 

“The ancient patriarchs who came together 

to write their early covenants had used the 

rape of woman to forge their tale power- how 

then could they see rape as a crime of man 

against woman? Women were wholly owned 

subsidiaries and not independent beings1.” 

 

                                                                    

India is the seventh largest country in the 

world. Its population is over 1.2 billion and is 

the most-populous democracy in the world. It 

is a country with a blend of various religions, 

cultures, languages, customs, usages and 

much more. The crime rate in India is 

increasing at an alarming rate. As per the 

Crime Index for 2015 Mid-year, crime index 

in India is 46.822 and as per the reports of the 

National Crime Record Bureau, crime 

against women during the year 2013 was 

noted to be approximately 52.2.3 Marital rape 

is any undesirable sexual acts by a 

companion without assent as well as against 

his partner’s will, acquired by power, or 

terrorising. Rape is rape, irrespective of who 

commits it. But sadly, the law does not regard 

marital rape as a wrongdoing. Regardless of 

whether it does, the issue of punishment stays 

lost in cumbersome lawful codes. The 

offense of marital rape has not been 

adequately represented in the law. The law 

does not rebuff rape inside marriage if the 
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lady is over fifteen years old. The legal 

framework must be compelled to 

acknowledge rape within marriage as a 

crime.  

 

Nonetheless, women themselves must break 

free of societal shackles and battle for justice. 

Marital Rape Exemption in section 375 is a 

poignant reminder of the lowly status given 

to women in our society, almost akin to 

chattel. Why else would a crime of rape by a 

man against his own wife not be an offence? 

If rape is the violation of human rights then it 

is equally a violation whether committed by 

her husband or stranger.4 Marriage, also 

called matrimony or wedlock, is a socially 

and legally recognized union 

between spouses that establishes rights and 

obligations between them, their children, and 

their in-laws5.  

        _________________ 
1Susan Brown miller, Against Our Will: 

Men, Women and Rape (Penguin, 1975) 

p.18. 
2Crime Index for Country 2015 Mid-

Year, available at : 

http://www.numbeo.com/crime/rankings_by

_country.jsp (Visited on July 11, 2015) 
3Rate of crime against women during 2013, 

available at: http://ncrb.gov.in/CD-

CII2013/CII2013Map/82RateofCrimeagains

tWomen-2013-Map.pdf (Visited on July 11, 

2015). 
4 Ms. Indira Jaising, Additional Solicitor 

General of India, in her key note address 

speech to the Justice Verma Committee 

http://www.lawyerscollective.org/wp-

content/uploads/2013/01/Ms.-Jaising-

Justice-Verma-Committee-Keynote-

Address-Speech-19-jan.pdf 
5Haviland, William A.; Prins, Harald E. L.; 

McBride, Bunny; Walrath, Dana (2011). 

Cultural Anthropology: The Human 

Challenge (13th ed.). Cengage Learning. 

According to ancient Hindu scriptures a man 

without the participation of his wife can 

perform no religious rite with perfection. 

Wife’s participation is essential in any 

religious rite. They are supposed to be given 

not only important but equal position with 

men.6 But with reference to recent times it 

can be noticed that the position of women is 

deteriorating. Marriage, also 

called matrimony or wedlock, is a socially 

and legally recognized union 

between spouses that establishes rights and 

obligations between them, their children, and 

their in-laws7. According to ancient Hindu 

scriptures a man without the participation of 

his wife can perform no religious rite with 

perfection. They are supposed to be given not 

only important but equal position with men.8  

 

Women who are raped by their husband are 

probably going to endure extreme mental 

outcomes also. A portion of the fleeting 

impacts of marital rape incorporates 

uneasiness, stun, serious dread, despondency, 

self-destructive ideation, and post-horrible 

pressure. Mental impacts are probably going 

to be dependable. Some marital rape 

survivors report flashbacks, sexual 

brokenness, and enthusiastic torment for 

quite a long time after the viciousness. 

 

Effects of Marital Rape 

Marital rape influences a woman definitely, it 

has dependably been believed that if a 

woman is raped by her accomplice it is nearly 

less horrendous for her, however that is a 

myth. Research demonstrates that marital 

rape has more serious and dependable results 

for women on account of the straightforward 

truth that the attacker is none other than her 

husband with whom she had anticipated that 
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would spend a lifetime of satisfaction. The 

impacts of marital rape can be extensively 

grouped into two classes –  

 

 Physical impacts  

The physical impacts of marital rape 

incorporate wounds to private organs, 

wounds, torn muscles, cuts, weariness, 

cracks and so on women who are subjected 

to physical viciousness and in addition rape 

experience the ill effects of different 

confusions like darkened eyes, broken 

bones, and wounds  

 

___________________ 
6Dr. (Ms.) Rekha Singh, “Status of Women 

in Indian Society”, available 

at: https://www.bu.edu/wcp/Papers/Huma/H

umaSing.htm (Visited on July 11, 2015). 
7Haviland, William A.; Prins, Harald E. L.; 

McBride, Bunny; Walrath, Dana (2011). 

Cultural Anthropology: The Human 

Challenge (13th ed.). Cengage Learning. 
8Dr. (Ms.) Rekha Singh, “Status of Women 

in Indian Society”, available 

at: https://www.bu.edu/wcp/Papers/Huma/H

umaSing.htm (Visited on July 11, 2015). 

 

delivered by any kind of a weapon, amid 

sexual savagery. Women likewise experience 

some gynaecological issues because of 

marital rape like unnatural birth cycles, 

contaminations, and barrenness and 

furthermore the shot of contracting of 

different sexually transmitted infections like 

HIV and so on.  

 

 Mental impacts  

The injury a woman experiences when her 

own particular husband more than once rapes 

her can't be clarified in words. The mental 

impacts are far more regrettable than the 

physical impacts, a portion of the fleeting 

mental impacts are stun, fear, post 

horrendous pressure, self-destructive 

inclinations and so forth the long haul 

impacts incorporate dietary issues, 

despondency, sexual brokenness and so forth.  

                                                            Marital 

rape in itself is a sort of aggressive behaviour 

at home. It is a demonstration of mighty and 

fierce control and along these lines, in some 

cases incorporates physical manhandle, 

psychological mistreatment, mental 

mishandle, social mishandle, budgetary 

manhandle, profound manhandle and use of 

male benefit. Wife encountering such types 

of manhandle, may question their own value 

or rational soundness, and may have minimal 

self-assurance. Truly, women were viewed as 

the property of their husbands – yet it's a bit 

much to wed rings to be exchanged for 

responsibility for woman to be expected – 

and the individuals who were raped by 

sweethearts, life partners and live-in 

accomplices can attest9. 

 

Marital Rape not recognised as a Crime 

Criminalizing marital rape was additionally 

one of the recommendations of the Verma 

Committee, a three-part board selected to 

fortify India's sexual-attack laws in the wake 

of a fierce pack rape in 2012.The Justice 

Verma advisory group had proposed that 

marital rape ought to be made an offense, a 

key demand of women's rights activists10.   

 

As indicated by the board of trustees the IPC 

ought to separate between rape inside 

marriage and outside marriage. Under the 

IPC sexual intercourse without assent is 

denied. In any case, an exemption to the 

offense of rape exists in connection to un-

agreed sexual intercourse by a husband upon 

a wife. 

_________________ 

https://www.bu.edu/wcp/Papers/Huma/HumaSing.htm
https://www.bu.edu/wcp/Papers/Huma/HumaSing.htm
https://www.bu.edu/wcp/Papers/Huma/HumaSing.htm
https://www.bu.edu/wcp/Papers/Huma/HumaSing.htm
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9 Intimate partner sexual violence: an 

overview, available at 

http://www.aphroditewounded.org/overview, 

(visited on July 23, 2015) 
10Ashish Mukherjee, Rape law ordinance, 

ndtv.com, Updated: February 02, 2013 13:48 

IST 

 

As indicated by the board of trustees the IPC 

ought to separate between rape inside 

marriage and outside marriage. Under the 

IPC sexual intercourse without assent is 

denied. In any case, an exemption to the 

offense of rape exists in connection to un-

agreed sexual intercourse by a husband upon 

a wife. The Committee prescribed that the 

special case to marital rape ought to be 

expelled. Marriage ought not be considered 

as an irreversible agrees to sexual acts. 

Thusly, as to a request about whether the 

complainant assented to the sexual action, the 

connection between the casualty and the 

denounced ought not be relevant11. The then 

government, drove by the Congress party, 

had rejected this proposition. A board of 

officials who restricted the move at the time 

contended it had "the capability of 

pulverizing the foundation of marriage, if 

marital rape is brought under the law, the 

whole family framework will be under 

awesome pressure." The legislature in the end 

passed another sexual-attack law, which did 

not criminalize marital rape in 201312. 

 

The administration today says the reason for 

marital rape in India is destitution, religious 

convictions, social traditions and the outlook 

of the Indian culture, in addition to other 

things. "It is viewed as that the idea of marital 

rape, as saw universally, can't be 

appropriately connected in the Indian 

setting," Haribhai Parathibhai Chaudhary, a 

minister in India's Ministry of Home Affairs, 

said in a composed proclamation to India's 

upper place of Parliament. He credited this to 

"different variables e.g. level of 

training/absence of education, destitution, 

horde social traditions and qualities, religious 

convictions, the attitude of the general public 

to regard the marriage as a holy observance, 

and so forth." 

 

Constitutional Provisions 

Sexual Offenses against women have turned 

into an extremely delicate issue in India. 

After the Delhi Gang Rape Case, the 

administration of India attempted to make 

and actualize exhausting laws remembering 

the wellbeing of women. Marital Rape in 

spite of the fact that has still not possessed the 

capacity to accomplish status of a 

wrongdoing. 

  

Article 14  

It keeps state from segregating among the 

nationals on any ground, yet as to 

characterizing marital rape as a wrongdoing 

the State victimizes women. According to 

exemption of Section 375 of Indian Penal 

Code,  

_________________ 
11Government of India, Report: Justice 

Verma Committee, (Ministry of Home 

Affairs, 2013). 
12Modi Government’s Reasons Why Marital 

Rape Is Not a Crime, available 

at:http://blogs.wsj.com/indiarealtime/2015/0

4/30/modi-governments-reasons-why-

marital-rape-is-not-a-crime/, (Visited on July 

19, 2015) 

 

a wedded female beneath the age of 15 years 

has a privilege to affirm her husband against 

the charge of marital rape if her husband 

constrains her to have sexual intercourse with 

him without her assent or will. The inquiry 

http://www.ndtv.com/topic/ashish-mukherjee
http://blogs.wsj.com/indiarealtime/2015/04/30/modi-governments-reasons-why-marital-rape-is-not-a-crime/
http://blogs.wsj.com/indiarealtime/2015/04/30/modi-governments-reasons-why-marital-rape-is-not-a-crime/
http://blogs.wsj.com/indiarealtime/2015/04/30/modi-governments-reasons-why-marital-rape-is-not-a-crime/
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emerges that why this privilege reduced is 

after she has accomplished the age of 15 

years. Being in a marriage does not give the 

male the power or specialist to overwhelm 

the female and satisfy his sexual needs. In 

Bodhisattwa Gautam v. Subhra 

Chakraborty13, the Supreme Court described 

rape as most hated crime and held that “rape 

is a crime against basic human rights and a 

violation of the victim’s” most cherished of 

fundamental rights, namely, the right to life 

enshrined in Article 21 of the Constitution. In 

case of The Chairman Railway Board v. 

Chandrima Das14, Supreme Court again held 

that the offence of rape with any women 

violates her right to life and her right to live 

with human dignity, as she is the victim of 

rape. 

 

Article 21  
The article incorporates the privilege to live 

with individual freedom and pride however 

in the event that a female is commandingly 

requested to have a sexual intercourse with 

her husband then the legitimacy of her 

entitlement to practice her own freedom is 

sketchy and her respect is influenced. Special 

case to Section 375 of Indian Penal Code 

damages this correct given to all females.  

 

Article 51A (e)  
The above article expresses that the basic 

obligation of each Indian Citizen to disavow 

rehearses critical to the poise of women. The 

postponement in the recognizing marital rape 

as a wrongdoing is a blame on part of the 

Indian Judicial System, there is prompt need 

to criminalize marital rape in India. It 

damages the essential privileges of women 

ensured by the Constitution of India.  

 

 
_____________________ 
13AIR 1996 SC 922 11 
14AIR 2000 SC 988 

 

Marital rape and its related laws in India 

Despite the fact that we have progressed in 

each conceivable field, marital rape isn't 

considered as an offense in India. Regardless 

of revisions, law commissions and new 

enactments, a standout amongst the most 

embarrassing and incapacitating acts isn't an 

offense in India. A gander at the alternatives 

a lady needs to ensure herself in a marriage 

reveals to us that the enactments have been 

either non-existent or darken what's more; 

everything has quite recently relied upon the 

translation by Courts. The last form of 

section 37515 of the Indian Penal Code has 

resounding extremely bygone suppositions, 

said, as its special case provision Sex by man 

with his own spouse, the wife not being under 

15 years old, isn't assault. 

                                                 In 2005, the 

Protection of Women from Domestic 

Violence Act, 2005 was passed which in spite 

of the fact that did not think about marital 

rape as a wrongdoing, considered it as a type 

of abusive behaviour at home16. Under this 

Act, if a lady has experienced marital rape, 

she can go to the court and get legal division 
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from her better half. This is just a piecemeal 

enactment and considerably more should be 

finished by the Parliament with respect to 

conjugal assault. It isn't just the assault of a 

lady's body yet an assault of her adoration 

and trust also. Being liable to sexual brutality 

by her own particular spouse wraps her it 

could be said of frailty and dread. Her human 

rights are yielded at the sacrificial table of 

marriage. The Indian Penal Code has 

managed this type of assault in a piecemeal 

way. Different arrangements of the IPC 

identifying with sexuality fortify Victorian 

profound quality as well as the non-agency of 

ladies17. 

        _____________________ 
15The section 375 of the Indian Penal Code 

(45 of 1860) reads: —A man is said to 

commit “rape” who, except in the case 

hereinafter excepted, has sexual intercourse 

with a woman under circumstances falling 

under any of the six following descriptions: 

— 

First— Against her will. 

Secondly—Without her consent. 

Thirdly— With her consent, when her 

consent has been obtained by putting her or 

any person in whom she is interested in fear 

of death or of hurt. 

Fourthly—With her consent, when the man 

knows that he is not her husband, and that her 

consent is given because she believes that he 

is another man to whom she is or believes 

herself to be lawfully married. 

Fifthly— With her consent, when, at the time 

of giving such consent, by reason of 

unsoundness of mind or intoxication or the 

administration by him personally or through 

another of any stupefying or unwholesome 

substance, she is unable to understand the 

nature and consequences of that to which she 

gives consent. 

Sixthly— With or without her consent, when 

she is under sixteen years of age. 

Explanation Penetration is sufficient to 

constitute the sexual intercourse necessary to 

the offence of rape. 

Exception. —Sexual intercourse by a man 

with his own wife, the wife not being under 

fifteen years of age, is not rape. 
16The Protection of Women from Domestic 

Violence Act, 2005, Section 3 Explanation 1 

(ii). 
17Kumari, Ved, “Gender Analysis of the 

Indian Penal Code in Engendering Law: 

Essays in the honour of Lotika Sarkar”  

   (Amita Dhanda & Archana Parashar eds.) , 

p. 143. 

 

 

The international scenario on marital rape 

– CEDAW 

 

“It is considered that the concept of marital 

rape, as understood internationally, cannot 

be suitably applied in the Indian context due 

to various factors like level of 

education/illiteracy, poverty, myriad social 

customs and values, religious beliefs, mindset 

of the society to treat the marriage as a 

sacrament etc.”18 

 

The governing body of each Universal 

Declaration of Human Rights (UDHR) is 

perceived as the wellspring of global 

benchmarks of human rights. The 

Convention on the Elimination of All Forms 

of Discrimination against Women 

(CEDAW) is perceived as the wellspring of 

universal laws identified with women’s 

equality. India is resolved to take after the 

models lay in both these archives. CEDAW 

is a comprehensive archive, it doesn't 

particularly characterize every last 

demonstration of brutality and segregation 
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however extensively characterizes what is 

“discrimination against women” and urges 

part states to take after its norms. Now and 

again there sits a CEDAW Committee, which 

gets ready reports on the execution of each 

part state, and helps them to remember the 

disappointments and urges them to take after 

CEDAW guidelines.  

 

In July 2014 the CEDAW board of trustees in 

its Concluding perceptions on the joined 

fourth and fifth intermittent reports of India 

communicated worries over India's inability 

to dispense with all segregations.' The 

advisory group encouraged India to:  

 

(a) To execute the proposals of the Justice 

Verma Committee in regards to viciousness 

against ladies;  

 

(b) To revise the Criminal Law 

(Amendment) Act, guaranteeing that marital 

rape is characterized as a  

      criminal offense, as asked for by the 

Committee in its past finishing up 

perceptions.  

 

                                                       The 

Justice Verma Committee in December 2012 

prescribed that the exemption to Section 375 

of IPC permitting marital rape ought to be 

evacuated. Marriage ought not be considered 

as an unalterable agrees to sexual acts. 

Despite a few updates and proposals by 

CEDAW the Indian government has 

neglected to call it a wrongdoing. Further, it 

was completely expressed that the special 

case19 to conjugal assault ought to be 

expelled. Besides, a conjugal or other 

connection between the culprit or casualty 

can't not be taken as a substantial barrier nor 

would it be able to be viewed as a relieving 

factor advocating lower sentence of assault.  

 

____________________ 
18Maneka Gandhi, Women and Child 

Development Minister in her speech in Rajya 

Sabha, March 11, 2016  
19Committee on the Elimination of 

Discrimination against Women Thirty-sixth 

session (7-25 August 2006)  

   

http://www.un.org/womenwatch/daw/cedaw

/cedaw36/cc/Georgia/0647834E.pdf 

 

 

Conclusion and Recommendations  

 

Marital rape disgraces the holiness of 

marriage. Marital assault is abusive 

behaviour at home and isn't reasonable based 

on consent. Many countries worldwide have 

either criminalized marital rape or are 

recognizing it as a crime, in this way breaking 

the shackles of traditionalism. Nepal which 

has quite recently as of late abrogated 

government; the Supreme Court of Nepal has 

decided that constrained sex inside marriage 

constitutes marital rape. India unfortunately 

lingers a long ways behind. The most 

noticeably awful part being that the lady 

needs to keep living with her attacker who 

obviously is her significant other, for 

whatever is left of her life. 

 

There is requirement for significant changes 

in the law on sexual offenses, for example, 

making them unbiased and taking out the 

imbalances, a radical upgrading of the 

structure of sexual offenses isn't advisable. In 

the present situation marital rape can be just 

observed as assault, which is lawfully 

reasonable that refutes the component of 

assent from the lady. The opportunity has 

already come and gone that the legal 

framework in India makes laws criminalizing 
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marital rape to safeguard the respect of the 

women. With respect to the above discussion, 

following suggestions are made- 

 

 Marital rape is infringement of Fundamental 

Rights and of Human Rights. The vast majority 

of the nations have revised and nullifies the 

exception of this assault. This substitution 

ought to likewise be made successful in India 

and marital rape ought to be criminalized under 

Indian Penal Code, 1860 as prescribed in 

172nd Law Report.  

 

 Section 375 of Indian Penal Code ought to be 

altered in light of suggestions of Justice 

Verma. Any kind of reason, for example, that 

it will be difficult to demonstrate marital rape 

or criminalizing marital rape would decimate 

the establishment of marriage, ought not give 

the privilege to the spouse to play with poise 

and assessments of his better half. 

 

 There are number of international conventions 

which perceive married woman’s ideal to 

sexual security elimination of all forms of child 

marriage. Subsequently, we propose that 

Indian being one of the signatory of these 

conventions must order and revise its current 

laws identifying with marital rape and child 

marriage in consonance with these 

International Conventions. 

 

 There is a duty of the state to provide all type 

of help and support to the victims of marital 

rape including shelter, food, education and all 

means to survive. Further, media positive role 

and awareness about their rights would 

encourage building up the self-esteem of the 

women and will discourage this crime. 

***** 
 


